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Court of Appeals of the District of Columbia 

No. 5387. 

Jessie M. Van Senden ex al., Appellants, 
vs. 

Bessie A. O’Brien et al. 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 46746. 

Bessie A. 0 ’Brien and Myrtle E. Elgin, j an Infant, by 
Charles B. Elgin, as next Friend, Plaintiffs, 
vs. 

Herman W. Van Senden, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at' the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed March 16,1927. 

In the Supreme Court of the District of Columbia. 
Equity. No. 46746. 

Bessie A. O’Brien and Myrtle E. ElginJ an Infant, by 
Charles B. Elgin, as next Friend, Plaintiffs, 
vs. 

Herman W. Van Senden, Defendant. 

To the Supreme Court of the District of Columbia: 
Plaintiffs state as follows: 

1. Tlie plaintiff, Bessie A. O’Brien, is a citizen of the 
United States and a resident of the District of Columbia, 
1—53S7a 
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is 22 years of age, having been born on the 16th day of 
June, 1904, and sues in her own right; and the plaintiff, 
Myrtle E. Elgin, is a citizen of the United States and a 
resident of said district, is an infant of the age of 18 
years, having been born on the 19tli day of April, 1908, 
and sues herein by her husband, Charles B. Elgin, who is 
of full age, as next friend. 

2. The defendant, Herman W. Van Senden, is a citizen 
of ihe United States and a resident of said district and is 
sued in his own right. 

3. The plaintiffs are the only children and only heirs at 
law and next of kin of Irvin E. Jones, deceased, who ac¬ 
cording to their information and belief departed this life 
in the city of Philadelphia, Pennsylvania, on, to-wit, the 
12tli day of October, 1923, leaving a last will and testament 
dated the 7th day of June, 1916, whereby all the estate 
of said decedent, excepting his widow’s dower, is devised 

and bequeathed to them unless they should die be- 
2 fore reaching their majority. Said contingency not 

having happened since one of these plaintiffs has 
already reached her majority, the plaintiffs state on advice 
of counsel that they are entitled to all of the estate of 
which said decedent died seized and possessed. Said last 
will and testament has been duly filed in the office of the 
Register of Wills for the District of Columbia for probate 
and record. 

4. Sometime after the first day of August, 1916, said 
Irvin E. Jones left the city of Washington, District of 
Columbia, and thereafter until after his death on said 
12th day of October, 1923, his whereabouts were unknown 
to the plaintiffs, though diligent and repeated efforts were 
made to learn where he was. On January 23, 1913, plain¬ 
tiffs’ mother had filed a suit in this honorable court for a 
limited divorce from said Irvin E. Jones, and on April 16, 
1914, a decree in her favor was entered. In the course of 
said proceeding said Irvin E. Jones had been required 
by decree of the court to pay his wife alimony and main¬ 
tenance for the support of herself and these plaintiffs, and 
plaintiffs on information believe that it was to avoid the 
payment of the sums so ordered to be paid that said Irvin 
E. Jones left said city and district and never thereafter 
returned, so far as the plaintiffs know. Neither do these 
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plaintiffs know whether or not said decedent ever knew 
of the action and conduct of the defendant in relation to 
said decedent’s real estate in said district as hereinafter 
recited. 

5. At the time said Irvin E. Jones left sjaid city and dis¬ 
trict and at the time of the happening oft' the grievances 
hereinafter complained of he was seized and possessed of 
an estate in fee simple in the following real estate situated 

in said district, all unincumbered: 

3 Xo. 1. An undivided one-half (Vs) interest as ten¬ 

ant in common in Sublot Fifty-nine (59) in Square 
Nine Hundred Eleven (911), improved by premises No. 816 
H Street, northeast; 

No. 2. Lot Eight Hundred Four (804), being part of 
Original Hot Six (6'), in Square Eight ijundred Twenty- 
four (824), improved by premises No. 916 Fourth street, 
southeast; 

No. 3. The north twenty (20) feet of Lot Ten (10), being 
part of Original Lot Ten (10), in Square Eight Hundred 
Forty-six (846), improved by premised No. 510 Fifth 
street, southeast; and 

No. 4. An undivided onc-lialf interest 4s tenant in com¬ 
mon in part of Original Lot One (1) in Square Seven Hun¬ 
dred Sixty-seven (767), 

Beginning for the same 52 feet 6 inches) from the south¬ 
east corner of said square on 3rd street East, and running 
thence North on the line of said street 22 feet, more or 
less; thence West 84 feet SVe inches; thence South 22 feet, 
more or less; thence East 84 feet 8V4 inches, to the begin¬ 
ning, improved by premises No. 925 Third street, south¬ 
east. 

6. On, to-wit, the 27th day of June, 1916, the defendant, 
Herman IV. Van Sendon, obtained a judgment by default 
against said Irvin E. Jones in the Municipal Court of 
the District of Columbia for $250 with interest from March 
23, 1916, and costs, on a note of said Irvin E. Jones and 
one Ludwig H. Borner for said sum of j $250, payable to 
the order of the defendant, which judgtnent the defend¬ 
ant on August 3, 1916, docketed in the office of the clerk 
of this court, as case at law No. 59.804J On, to-wit, the 
24th day of May. 1918, the defendant caused the writ of 
fieri facias to be issued in said case and placed in the hands 
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of the marshal cif tills court with directions to make the 
levy hereinafter mentioned, and the marshal on the 27th 
day of May, 1918, levied thereunder on the interest of 
said Irvin E. Jones in the parcels hereinabove designated 
as Nos. 1, 2 and 3. And on said 27th day of May, 1918, 
the real estate so levied upon was duly appraised by com¬ 
petent appraisers appointed by the marshal for that 
4 purpose, as follows: 

The whole of No. 1 at $8,000, or for the undivided 
one-half interest therein of said Irvin E. Jones $4,000; 
No. 2 at $700: and No. 3 at $1,300: or a total of $0,000 
for the whole interest of said Irvin E. Jones in said prop¬ 
erties. 

Thereafter the marshal advertised said real estate for 
sale at public auction in front of the court house on Juno 
26, 1918, and on said date all the interest of said Irvin 
E. Jones in said three separate pieces of real estate was 
so sold by the marshal, and the same were struck off col¬ 
lectively to the defendant' for the sum of $235, said sum 
being the highest sum offered therefor, said bid the only 
bid received, and said defendant being’ the only bidder at 
said sale, as plaintiffs are informed and believe and there¬ 
fore aver and charge. 

On, to-wit, said 26th day of June, 1918, the defendant 
paid the marshal the purchase-price for said interests of 
said Irvin E. Jones so obtained. After the payment of the 
costs of said sale aggregating $42.43, a balance of $192.57 
was credited on said judgment, whereof there then re¬ 
mained unsatisfied the sum of $57.43 exclusive of interest 
and court costs. 

Thereafter the marshal of this court executed and de¬ 
livered to the defendant his deed dated June 27, 1918, con¬ 
veying to the defendant all the right, title, interest, estate, 
claim and demand of the said Irvin E. Jones in and to all 
those pieces or parcels of real estate so levied upon and 
sold. Said deed was recorded by the defendant among the 
land records of the District of Columbia on June 29, 1918, 
and the record thereof appears in Liber 4076 at folio 336 
of said records. 

7. On information and belief the plaintiffs state that, 
sometime after the defendant had purchased the three 
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pieces of property first described hereinabove under 
5 the circumstances recited, their mother got infor¬ 
mation with regard to said sale, and thereafter, on 
or about the first day of February, 1919, wept to the office 
of the defendant and informed him of th@ fact that al¬ 
though she was in destitute circumstances with two chil¬ 
dren dependent upon her for support she |had neverthe¬ 
less arranged to borrow $600 with which to purchase his 
interest so obtained by him, and then and there offered to 
pay the defendant said sum for his said interest in said 
real estate. Plaintiffs’ mother previously ihad arranged 
to borrow said sum of money for the purpose stated, agree¬ 
ing that the lender should take title to said real estate, 
collect the rents accruing therefrom until said sum so lent 
and interest thereon should be paid in full, and thereupon 
to convey said real estate to these plaintiffs- But the de¬ 
fendant refused said offer of plaintiffs’ mother and stated 
to her that the property was his and he intended to retain 
it. He then proposed to plaintiffs’ mother tc) purchase any 
dower interest she might have in said property for the 
sum of $400, stating that it was uncertain if she had any 
valuable interest therein at that time inasmuch as said 
Irvin E. Jones was alive then so far as either of them 
knew. And the defendant on said occasion warned and 
threatened plaintiffs’ mother that if she should consult 
a lawyer about his proposition respecting |her dower he 
would have nothing further to do with the blatter, because 
he said he did not have to purchase her | dower rights. 
Plaintiffs’ mother agreed to the defendant’s terms, she 
being then in destitute circumstances, under jthe dire neces¬ 
sity of providing for herself and these plaintiffs, who were 
then absolutely dependent upon her, and without any 
means whatever of supplying such necessaries, and fur¬ 
ther having been persuaded by the defendant that the sum 
of $400 which lie had offered was all that Mr interest was 
worth, if not more than it was worth. And on, 
fi lo-wit, the 711i day of February, lt)19, plaintiffs’ 
mother executed a deed as wife of said Irvin E. 
Jones conveying to the defendant all her interest in said 
parcels Nos. 1. 2 and 3 above described, ip consideration 
of said sum of $400 which she duly received. Said deed 
was duly recorded by tile defendant amonsi; the land rec- 
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ords of said district on February 19, 1919, and the same 
appears in labor 41 (il at folio 1-6 thereof. 

8. On, to-wit, the 26th day of June, 1919, plaintiffs’ 
mother, then Lucy B. Jones, obtained an absolute divorce 
from the said Irvin E. Jones in the State of Virginia. 

9. Thereafter, on, to-wit, the 9th day of April, 1923, the 
defendant caused another writ of fieri facias to be issued 
in said case at law Xo. 59,804 and placed in the hands of 
the marshal of this court with directions to make the levy 
hereinafter mentioned, and on, to-wit, the 12th day of 
April, 1923, the marshal levied thereunder on the interest 
of said Irvin E. Jones in the parcel of real estate herein¬ 
above described and designated as X"o. 4, said interest 
being an undivided one-half interest therein, and on said 
last-mentioned date the whole of said property so levied 
upon was duly appraised by competent appraisers appointed 
by the marshal for that purpose at the sum of $1,100, or said 
interest of said Irvin E. Jones at $550. Thereafter the 
marshal advertised said real estate for sale at public auc¬ 
tion in front of the court house on, to-wit, the 5th day of 
June, 1923, and on said date all the interest of said Irvin 
E. Jones in said piece of real estate last mentioned was 
so sold by the marshal, and the same was struck off to 
the defendant for the sum of $50, said sum being the 
highest sum offered therefor, said bid the only bid re¬ 
ceived, and said defendant being the only bidder at said 
sale, as plaintiffs are informed and verily believe and 

therefore aver and charge. And on, to-wit, the 11th 
7 day of June, 1923, the defendant paid the marshal 

the purchase-price for said interest of said Irvin E. 

Jones so obtained. The costs of said sale having aggre¬ 
gated the sum of $48.55, only the sum of $1.45 remained 
of said selling-price, which was credited upon the unsat¬ 
isfied balance bf said judgment of $250, with interest and 
court costs, still leaving a balance of said judgment un¬ 
satisfied of upwards of $55 exclusive of interest and court 
costs. Thereafter the marshal executed and delivered to 
the defendant his deed dated the 8th day of December, 

1923, conveying all the right, title, interest, estate, claim 
and demand of the said Irvin E. Jones in and to all said ^ 

last-mentioned parcel of real estate so levied upon and \ 

sold. Said deed was duly recorded by the defendant among 1 

the land records of said district on February 11, 1924, and , 
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the record thereof appears therein in Liber alt folio —. 

10. Therefore, after the sale of the real esjtate of said 
Irvin E. Jones appraised under the direction!of the mar¬ 
shal of this court at $6,550, and purchased at public auction 
by the defendant under the circumstances stated for the 
sum of $285, there still remains an unsatisfied balance of 
defendant’s judgment for $250 and costs of upwards of 
$55, exclusive of interest and court costs. 

11. Each of said parcels of real estate so purchased by 
the defendant was improved by a dwelling house. Said 
Sublot 59 in Square 911 had thereon a twoj-story brick 
house as well as a two-story brick stable, and each of the 
other of said lots was improved by a two-story frame 
dwelling. And the plaintiffs believe and aver, on infor¬ 
mation and belief, that the several pieces of real estate 
above described were reasonably worth the following sums 

at the time the same were purchased at said mar- 
8 shal’s sales by the defendant: No. 1, $4,500; No. 2, 

$1,000; No. 3, $1,500; and No. 4, $550. 

12. The plaintiffs aver and charge that the defendant has 
been and is an extensive owner of real estate in said city 
and district, is well informed generally as to such values 
therein, and at the time of the happening of the grievances 
hereinabove related was well aware of the fact that the 
interest of said Irvin E. Jones in any one of said pieces 
of real estate so sold was worth a sum greatly in excess 
of the amount of his said judgment and costs; that said 
No. 4, appraised at $550, was worth conservatively twice 
the amount of his claim; that said No. 2, appraised at $700, 
was worth approximately three times the amount of his 
said judgment and costs; that said No. 3, appraised at 
$1,300, was worth about five times the amount of said 
judgment and costs; and that No. 1, appraised at $4,000, 
was worth upwards of fifteen times the anlouut of his 
said claim. And the plaintiffs further aver and charge 
that in equity and good conscience it was the duty of the 
defendant in proceeding to the collection of his said judg¬ 
ment to cause only one piece of said Irvin E; Jones’ said 
real estate to be sold and that the least valuable piece 
which he owned outright, namely said No. 2, which had 
been appraised at $700. And the plaintiffs further aver 
and charge that the defendant, well knowing |the approxi¬ 
mate value of the interests of said Irvin E. Jones in said 
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several pieces of real estate, and moreover being informed, 
as they believe and aver, of the values placed thereon by 
said appraisers for the marshal, brought about tile sale of 
all the real estate holdings of the said Irvin E. . I ones in 
Ihe District of .Columbia not for the purpose of satisfying 
his said judgment, interest and costs, but in order that 
he might possess himself thereof, which it was unconscion¬ 
able and immoral that he should do, and a gross 

9 fraud upon these plaintiffs, the devisees and heirs 
of said Irvin E. Jones, deceased. 

13. On information and belief the plaintiffs further state 
and charge that the defendant, following the acquisition 
of said real estate in the manner above recited, collected 
rents accruing from parcels Xos. 1, 2 and 3 thereof until 
he made sale of said three parcels as hereinafter particu¬ 
larly stated, the exact amount of which rents the plaintiffs 
do not know, and they therefore pray for a discovery and 
accounting therefor by the defendant to this honorable 
court. 

14. By deed dated August 18, 1919, the defendant and 
wife conveyed parcel No. 1 to Walter W. Deal for the sum 
of $4,500, as they are informed and believe, which deed 
was recorded by the defendant among the land records of 
said district on September 2, 1919, in Liber — at folio — 
of said records. 

By deed dated October 31, 1923, and recorded Novem¬ 
ber 9, 3923, in Liber 5092 at folio 439 of said land records, 
the defendant and his wife conveyed said parcel No. 3 
to Helen B. Cryer for the sum of $1,500, as the plaintiffs 
are informed and believe. 

By deed dated March 3, 1926, and recorded March 4, 
1926, in Liber — at folio — of said land records, the de¬ 
fendant and wife conveyed substantially all of said parcel 
No. 2 to Addie Simpson for an alleged consideration of 
$1,000, as the plaintiffs are informed and believe. 

And upon information and belief the plaintiffs state that 
the defendant is still seized and possessed of said parcel 
No. 4. 

35. In consideration of the allegations of this bill of 
complaint hereinabove recited, the plaintiffs believe 
30 and aver, on advice of counsel, that they are en¬ 
titled to have a conveyance by the defendant to them 
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of said parcel No. 4, also a conveyance tlo them by the 
defendant of any of the other three parcel, namely, 1, 2 
or 3, which said defendant may be found able by this hon¬ 
orable court so to convey; and to have’ aj money decree 
against the defendant for all moneys received by him as 
selling-price for such of said parcels as he may not' be 
able to convey to these plaintiffs with interest thereon from 
the date of the receipt thereof, as well as a decree for all 
rents received by him from said real cstafe with interest 
thereon from dates received; less all legitimate expenses 
incurred by the defendant in any manner in connection 
with the acquiring, possessing and maintaining of said 
properties or otherwise with interest theredn, and also the 
amount of the defendant’s judgment for $2o0 with interest' 
and costs; all which charges and expenses with interest 
the plaintiffs are willing and offer to have | deducted from 
such money decree as may be entered herein! in their favor. 

Wherefore, the premises considered, the plaintiffs pray: 

1. That process issue out' of this honorable court directed 
to the defendant, requiring him to appear herein on a day 
certain and answer the exigencies of this bill of complaint. 

2. That pending the final hearing of this cause the de¬ 
fendant, Herman W. Van Senden, be enjoined from dispos¬ 
ing of any of the parcels of real estate in this bill described 
which he had not conveyed to bona fide purchasers for 
value prior to the filing of this bill. 

3. That the defendant be required to rentier an account 
of all rents received by him from said real Restate obtained 

by him in the manner described hereinabove. 

11 4. That upon final hearing a decree be entered 

herein requiring the defendant to convjey to the plain¬ 
tiffs herein as heirs at law and devisees of said Irvin E. 
Jones, deceased, said parcel of real estate designated in this 
bill as No. 4; and also any others of said parcels of real 
estate so obtained by the defendant at said ijnarshars sales 
which the defendant had not conveyed to bona fide pur¬ 
chasers for value prior to the filing of this hill. 

5. That upon final hearing a money decree be entered 
herein in favor of the plaintiffs for all sums of money re¬ 
ceived by the defendant as selling-price for ahy of said par¬ 
cels of real estate so obtained by him and Sold by him to 
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bona Hdc purchasers for value, with interest thereon from 
the dates of receipt, and for all rents received by the de¬ 
fendant from said real estate, with interest on all such 
moneys from the dates of receipt; less the amount of the de¬ 
fendant "s said judgment for $250, with interest and costs, 
and less all legitimate expenses incurred by the defendant 
in any manner in connection with the acquiring, possessing 
and maintaining of said properties or otherwise, with inter¬ 
est thereon. 

6. And for such other and further and general relief in 
the premises as the nature of the case may require and to 
equitv shall seem meet and proper. 

BESSIE A. O’BRIEN, 
CHARLES B. ELGIN, 

As Next Friend of Myrtle E. Elgin. 

JAMES SHERIER, 

Attorney for Plaintiffs. 

District of Columbia, To-wit: 

We do solemnly swear that we have read the foregoing 
bill of complaint by us subscribed and know the contents 
thereof; that the matters therein stated of our personal 
knowledge are true and those stated on information and be¬ 
lief we believe to be true. 

BESSIE A. O’BRIEN. 

CHARLES B. ELGIN. 

12 Subscribed and sworn to before me this 23rd day 
of February, 1927. 

NINA I. THOMAS, [seal.] 
Notary Public. 


Defendant’s Answer. 

Filed June 29, 1928. 

******* 

Defendant for answer to the allegations contained in the 
separate paragraphs of plaintiffs’ Bill of Complaint says: 

1. Defendant has no knowledge of the several matters 
and things alleged in the first paragraph, and therefore 
neither admits nor denies the same, but demands strict 
proof thereof. 
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2. Defendant admits the allegations contained in the sec¬ 
ond paragraph. 

3. Answering the third paragraph, defendant says that 
he has no knowledge that plaintiffs are the only heirs at law 
and nest of kin of Irvin E. Jones, deceased, and therefore 
neither affirms nor denies this allegation, blit demands strict 
proof thereof. Further answering this paragraph defend¬ 
ant says that he is informed and believes that Irvin E. Jones 
departed this life at the time and place alleged in this para¬ 
graph, and that he left a will and testament without date, 
which was filed in the office of the Register of Wills for the 
District of Columbia, March 16, 1927; that by said will the 
said Irvin E. Jones directed that upon his death all real 
estate of which he was possessed at the time of his death 
should be sold to the greatest advantage and as soon as pos¬ 
sible and consistent with the welfare of his two 

13 daughters, Bessie A. and Myrtle EL Jones; that he 
therein nominated trustees for his sgid property and 
his said children, and directed said trustees after disposing 
of his said real estate to expend the proceeds thereof as 
follows: 

On- half of the amount realized of the sale of these prop¬ 
erties to be invested in first mortgage notefs, interest to be 
divided equally between the two children ajnd the principal 
to be transferred upon their majority and ihe other half to 
be expended for their necessaries. In t}ie event of the 
death of my children before their majority, the moneys re¬ 
maining are to be given to my half brother, Charles E. 
Lloyd, Jr. and my half sister, Florence A. Lloyd, Jr. 

Defendant further says that by said will and testament the 
decedent appointed executors thereof who were the same 
persons named as trustees therein. Defendant says that 
until said will is either admitted to probate, or rejected, 
plaintiffs can assert no claim either as heirs at law of Irvin 
E. Jones, deceased, or as devisees under s4id will, and that 
plaintiffs are without legal capacity to briing or maintain 
their bill. 

4. Answering the fourth paragraph, defendant admits 
that sometime after August, 191G Irvin Ej Jones absented 
himself from the District of Columbia, but defendant has 
no knowledge of whether the plaintiffs knew his where- 
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abouls. or what efforts were made by them to locate him, 
and in so far as their said allegation in this respect is ma¬ 
terial to their case, demands strict proof thereof. Defend¬ 
ant admits that in January, 1913, Lucy P>. Jones filed suit 
in this Court for a limited divorce from Irvin E. Jones, 
and says that by decree entered April 16, 1914, Lucy B. 
.Tones was decreed the exclusive custody of plaintiffs. De¬ 
fendant has no knowledge of the reasons that actuated the 
said Irvin E. Jones in leaving the District of Columbia, 
but believes that he left this jurisdiction to avoid the pay¬ 
ment of his just 1 debts, and particularly his debt to de¬ 
fendant, and defendant so avers and charges. De- 
14 fendant avers that prior to the levy and execution 
upon the property of Irvin E. Jones to satisfy de¬ 
fendant's judgment, the said Irvin E. Jones did, and had 
for a long time theretofore received some rents monthly 
from the three said parcels of real estate; that after said 
execution and sale to defendant of said real estate, Jones 
received no rents from said property, and that the said 
Irvin E. Jones thereby received notice of the action taken 
by this defendant; that he made no protest against the 
same, although he lived more than five years thereafter, 
and defendant says that the said Irvin E. Jones indicated 
by his acts that he did not desire to question the validity 
of said execution and sale, and that his conduct was 
equivalent to an acquiescence on his part in said execu¬ 
tion and said sale; that at' the time of the death of said 
Irvin E. .Jones, he would have been estopped by his own 
laches from bringing or maintaining any suit to question 
the title of defendant to said property, and that even if 
the plaintiffs were invested with any interest in said prop¬ 
erty, which defendant denies, they are estopped from as¬ 
serting their said claim by the laches of Irvin E. Jones 
during his life and through whom they claim. 

5. Defendant admits that in the year 1916 the said Irvin 
E. Jones was seized and possessed of an estate in the real 
estate therein described, but denies that his said interest 
in said real estate was unincumbered. 

6. Answering the sixth paragraph, defendant admits the 
allegations therein contained, except that ho denies (1) 
that the judgment obtained in the Municipal Court was 
docketed in this Court as case At Law Xo. 59804, and says 
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that the correct number is 59408; (2) defendant denies that 
the interest of Irvin E. Jones in any of said! three parcels 
was appraised by the appraisers appointed by the 

15 Marshal, and says the facts are that said appraisers 
merely appraised the value of each jof said three 

parcels, the legal title to which stood in whble or in part 
in the name of Irvin E. Jones without any regard to his 
true interest therein, or any incumbrance or lien upon 
said parcels; that said appraisers did not appraise the in¬ 
terest of Irvin E. Jones in parcel one as of the value of 
$4,000.00, but did appraise the value of said parcel as a 
whole at $8,000.00, and did appraise the remaining two 
parcels at the amounts stated in this paragraph of plain¬ 
tiffs’ bill; (3) defendant denies that the Appraisers ap¬ 
pointed by the Marshal to appraise the thrpe parcels ap¬ 
praised tlie whole interest of Irvin E. Jones therein at 
$0,000.00, or any other sum, and says the facts are that 
said appraisers merely appraised the value] of each par¬ 
cel as a whole, the legal title to which, in i'hole or part, 
stood in the name of the said Irvin E. Jonek and did not 
make any appraisal of his true interest therein; (4) de¬ 
fendant denies that defendant’s bid of $2|35.00 was the 
only bid submitted when said property was offered for 
sale by the Marshal, and that the defendant was the only 
bidder, and says the facts are that there were other bids 
submitted, and that the bid made by defendant of $235.00 
was the highest bid made for said property at' said sale. 
And defendant further says that the said judgment ob¬ 
tained in the Municipal Court in the District of Columbia 
on June 27, 1916 was upon a note signed by Irvin E. Jones 
as maker and endorsed by Ludwig II. Bonier, and repre¬ 
sented money actually loaned by defendant to Jones, that 
when said note matured, the said Jones and the said 
Bonier ignored the same: that defendant made repeated 
demands upon the said Jones and the said Borner for 
payment which they ignored; that as a tyst resort de¬ 
fendant filed suit in the Municipal Court of the Dis- 

16 trict of Columbia, naming both Jones and Borner as 
parties defendant, and neither Jonhs nor Borner 

having any defence to said suit, permitted judgment by 
default to be entered against both of them; fhat thereafter 
defendant sought without recourse to execution on any 
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property of the said Jones or the said Bonier located in 
the District of Columbia to induce the said Jones and 
the said Borner to pay said judgment; that the said Jones 
and the said Bonier ignored said requests; that later de¬ 
fendant was unable to locate or communicate with the said 
Jones, who absented himself from this jurisdiction, or the 
said Borner, and that only as a last resort, and after said 
judgment had been in full force for nearly two years did 
defendant instruct his then attorney to take all necessary 
steps to enforce payment out of any property owned or 
held by either the said Jones or the said Borner in the 
District of Columbia; that said action was taken solely 
for the purpose of enforcing the payment of defendant’s 
just claim against the said Jones, and was rendered neces¬ 
sary by the failure and refusal of the said Jones to pay 
his just debt to defendant. 

7. Defendant 1 denies each and every allegation contained 
in the seventh paragraph except as hereinafter admitted, 
and says the facts are that shortly after June 27, 1918, 
when defendant received said deed from said Marshal, he 
was visited by Mrs. Lucy B. Jones, whom defendant be¬ 
lieves to be the mother of the plaintiffs; that the said 
Lucy B. Jones informed defendant that she was the wife 
or widow of Irvin E. Jones; that' she claimed a dower in¬ 
terest in the property conveyed to plaintiff by said Mar¬ 
shal’s deed; that on or about the month of August, 1916, 
her husband, Irvin E. Jones disappeared, after which she 
had been unable to obtain any trace of him; that she be¬ 
lieved he died shortly after leaving "Washington, 
17 but as t6 the time of his death, she had no knowl¬ 
edge, and that being unable to establish his death 
she would be compelled to retain her status as his wife for 
seven years, as defendant believes, after his disappear¬ 
ance, which she did not want to do; that she desired to 
obtain a divorce from the said Irvin E. Jones which she 
could do in the State of Virginia, and she desired money 
to defray the expenses of obtaining said divorce; that the 
said Lucy B. Jones offered to sell defendant whatever in¬ 
terest she had in said property; that defendant informed 
the said Lucy B. Jones that he would refer the matter 
to his attorney and when he received a report, would 
confer with her further. Defendant says that he did refer 
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the matter to his then attorney and that his said attorney 
advised defendant that if Irvin E. Jones died before the 
fieri facias issued the sale probably did not extinguish her 
dower right, and that in order to remove all question as 
to the title, it would be well to purchase whatever rights 
Lucy B. Jones might have therein; that acting upon said 
advice, defendant paid Lucy B. Jones the sum of $400.00, 
which amount was agreed upon after inquiry by her, and 
received from her a deed conveying whatever interest she 
had in said property, which deed was duly recorded. And 
defendant says that he believes the said Lucy B. Jones 
was represented by an attorney to which defendant made 
no objection. 

8. Defendant has no knowledge of the matters and things 
alleged in the eighth paragraph, but believes them to be 
true, and says that said divorce was procured with the 
money he paid the said Lucy B. Jones for s^id deed. 

9. Answering the ninth paragraph, defendant says that 
he has no personal knowledge of the matters and things 
therein alleged, but believes that the matters and things 

therein alleged to have occurred did tgke place, but 
18 says that said action was taken by his then attorney, 

who was not his attorney at the time the first sale 
occurred, and that said action was mistakenly taken; that 
defendant was not present at the sale alleged, and had no 
personal knowledge of any of said proceedings until after 
the sale had actually occurred; that defendant made no 
attempt to enter into possession of said property, to col¬ 
lect rents therefrom and has never exercised nor attempted 
to exercise any ownership, control or dominion over said 
property, and that when his attention was called to the 
fact by plaintiffs’ Bill of Complaint that the title of record 
to said property by reason of said Marshal ’$ deed was in 
defendant, lie instructed his attorney to prepare a deed 
conveying said property to the plaintiffs; that a deed was 
so prepared by his said attorney, was executed by him, 
and defendant is informed and believes, and avers the fact 
to be that said deed was delivered to and accepted by the 
attorney of record for plaintiffs, and defendant now, and 
has at all times, disclaimed any ownership of said property 
or interest therein. 

10. Answering the tenth paragraph, defendant says that 
after the first levy and execution by the Marshal upon the 
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property of Irvin E. Jones this defendant has not author¬ 
ized the assertion of any further claim for any unpaid 
balance of record against the said Irvin E. Jones, and 
that if the record discloses an unpaid balance, the record 
entries were made by others without the knowledge of this 
defendant. 

11. Answering the eleventh paragraph, defendant be¬ 
lieves that each of said parcels of land contained improve¬ 
ments thereon, but as to the nature, extent and value of 
said improvements this defendant, at the time he purchased 
said real estate, had no personal knowledge. Defendant 
denies that said parcels of land were, at the time he pur¬ 
chased same at said Marshal’s sale, of the reasonable value 
alleged by plaintiffs. 

19 12. Answering the twelfth paragraph, defendant 

denies that he was then, or ever has been an extensive 
owner of real estate in this city and District, and denies 
that he was or is well informed generally as to such values, 
and says that he has always depended upon others for such 
information, and that he did not make, or cause to be made, 
any investigation of any of said three parcels, or the titles 
thereto prior to the time he purchased same at the Mar¬ 
shal’s sale; defendant says that said judgment obtained in 
the Municipal Court on June 27, 1916 was upon a note 
signed by Irvin E. Jones as maker and endorsed by Ludwig 
H. Borner and represented money actually loaned by de¬ 
fendant to Jones; that when said note matured the said 
Jones and the said Borner ignored the same and ignored 
repeated requests by defendant to pay the same; that as 
a last resort defendant was forced to file suit against both 
Jones and Borner, and that neither of them having any 
defence thereto, permitted judgment by default to be en¬ 
tered against both of them; that thereafter defendant 
sought to induce the said Jones and Borner to pay said 
judgment; that the said Jones and the said Bonier ignored 
said requests; that later defendant was unable to locate 
or communicate with the said Jones who absented himself 
from this jurisdiction, or to locate or communicate with 
the said Borner, and that only as a last resort, and after 
said judgment had been in full force for nearly two years 
did defendant instruct his then attorney to take all neces¬ 
sary steps to enforce payment; that his then attorney 
caused the writ of fieri facias to issue, defendant having no 
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personal knowledge at the time of what property the said 
Jones owned in the District of Columbia, gild that when 
defendant bid said property in at the Marshal’s sale de¬ 
fendant did not know the extent of the interest of Irvin E. 
Jones in any of said property, other than that the 

20 legal title in whole or in part stood in! Jones’ name; 
that said three parcels were offered folr sale in block 

and that defendant had no opportunity to bid upon any 
separate parcel; that defendant bid said property in at 
said Marshal’s sale in order to protect himself against loss 
so far as he could, there being no bid subniitted sufficient 
in amount to pay defendant’s judgment against the said 
Jones and the said Borner; and that when defendant made 
the highest bid of $235.00, he did not know at that time that 
said interest was in fact worth said amount as he did not 
know the condition of the titles to said properties; and de¬ 
fendant says that after he purchased said three parcels at 
said Marshal’s sale, lie was advised that thq taxes had not 
been paid on said property for approximately three years 
theretofore, and that there were other defects in the titles; 
that he instructed his then attorney to perfect the titles 
to the said three parcels, which his said ajttornev did at 
large expense to defendant; and defendant further says 
that the said Irvin E. Jones by his acts evidenced that lie 
did not believe or consider that his interest in said three 
parcels of property approximated the values alleged in 
plaintiffs’ bill; that he must have known, and did know 
of the existence of defendant’s judgment, that he must have 
known, and did know, that the same was a lien upon what¬ 
ever interest he had in said three parcels, and that lie 
evidently did not consider his interest therein worth pro¬ 
tecting; that he absented himself from this jurisdiction and 
abandoned said property, and failed to pgy defendant’s 
just claim against him for a period of nearly two years 
after defendant obtained said judgment; jlmt if the in¬ 
terest of the said Irvin E. Jones was greatly in excess ol’ 
the amount of defendant’s judgment it was his duty to 
have made provision for the payment thereof out of 

21 said property, which he did not do, and that the ac¬ 
tion taken by defendant to enforce the payment of 

his said judgment was rendered necessary by the deliberate 
failure and refusal of the said Jones to pay his just debt 

3—5387a 
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to defendant. Defendant denies that the action taken by 
him was for any other purpose than to secure the payment 
of his just claim against the said Irvin E. .Tones and specif¬ 
ically denies that it was for the purpose of en(Veiling him¬ 
self at the expense of the said Irvin E. Jones. Defendant 
further says that the said Irvin E. Jones was alive at the 
time said property was seized by the Marshal and sold at 
execution sale, and that the said Irvin E. Jones remained 
alive for a period of more than five years thereafter, dur¬ 
ing all of which time neither the said Jones, nor any person 
acting for him, complained against said execution and sale 
of said property! to defendant, and that during said time 
neither Irvin E. Jones nor anyone acting for him tendered 
defendant the amount of his said just claim against said 
Irvin E. Jones and requested a reconveyance of said prop¬ 
erty; that subsequent to the death of the said Irvin E. 
Jones on October 12, 1923, and before defendant disposed 
of all of said property, no person claiming any interest in 
said property under or through the said Irvin E. Jones, nor 
any person acting or claiming to act for any such person 
ever tendered to defendant the amount of his just claim 
against the said Irvin E. Jones and requested a reconvey¬ 
ance of said property; that defendant being advised thal 
he had a good title to said property sold and disposed of 
the same to bona fide purchasers for value without any 
intimation from an}' source that his ownership of said 
property was in anywise questioned. Defendant further 
says that if the said Irvin E. Jones were alive, he would 
have no standing in a Court of Equity to bring or maintain 
such a bill as the plaintiffs have filed, and that the plain¬ 
tiffs, even if they acquired any interest in said prop 
22 erty as heirs at law or devisees under a will of Irvin 
E. Jones, which defendant denies, acquired no better 
title than that which the said Jones had at the time of his 
death, and are entitled to no greater consideration and 
have no higher standing in a Court of Equity than the sail' 
Jones would have were he today alive, and that they have 
no standing in this Court to bring or maintain their said 
bill. Defendant denies that his conduct was in anywise 
inequitable, unconscionable or immoral, or a gross fraud 
upon Irvin E. Jones or any person connected by blood or 
marriage with the said Irvin E. Jones or claiming under 
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or through Irvin E. Jones, or was for any other purpose 
than to satisfy his said judgment, interest;and costs. 

13. Answering the thirteenth paragraph,! defendant says 
that to the best of his recollection and belijef, parcel No. 1 
was under rent during all or the greater portion of the time 
defendant owned same; that parcels Nos. 2 hnd 3 were under 
rent only a part of the time; that he has jno records with 
which to refresh his recollection as to the amount of rents 
collected from said three parcels during the period defend¬ 
ant owned same; that to the best of defendant’s recollection 
and belief, the rents received from said three parcels during 
the time plaintiff owned same were but little more, if any, 
than sufficient to pay necessary repairs, taxes and other 
costs, and that defendant is at this time unable to make anv 
statement of the income and expenses of said property dur¬ 
ing the time he was the owner thereof. 

14. Answering the fourteenth paragraph! defendant says 
that upon the acquisition of said three parcels defendant 
sought to sell and dispose of same, as they were not of the 
character defendant desired to own, and op account of the 
poor character of the improvements thereoip would be a con¬ 
stant expense to him; that he offered the same for 

23 sale, and notwithstanding immediately following 
plaintiffs’ acquisition of said parcels there was a 
greatly increased demand for-property in the District of Co¬ 
lumbia which continued for several years thereafter, and the 
prices greatly increased, defendant was unable to dispose 
of parcel No. 1 until in August, 1919, at which time he sold 
said parcel to Walter W. Deal according] to defendant’s 
best recollection for a consideration of eiijher $4000.00 or 
$4500.00, and that according to defendant’s best recollec¬ 
tion and belief, lie paid a commission of hbout $500.00 in 
order to effect said sale; that notwithstanding said favor¬ 
able condition of said real estate market, defendant was 
unable to dispose of parcel No. 2 until in or about the month 
of March, 1926, at which time a sale was effected to Addie 
Simpson from which, according to defendant’s best recol 
lection and belief, defendant received, after paying all ex¬ 
penses, approximately $700.00; that notwithstanding said 
favorable condition of said real estate market, defendant 
was unable to dispose of parcel No. 3 until in or about the 
month of October, 1923, at which time, according to defend- 
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ant’s best recollection and belief, lie sold same to Helen B. 
Cryer, from which defendant received after paying all 
costs, approximately $1200.00. Defendant further says 
that the priceshe received for said properties were far in 
excess of the market value of said properties when pur¬ 
chased by him at the Marshal’s sale in June, 1918. Defend¬ 
ant denies that he is seized and possessed of any interest in 
parcel No. 4. 

15. Answering the fifteenth paragraph, defendant denies 
that the plaintiffs are entitled to the relief prayed or to any 
relief whatsoever. 

16. Further answering said bill, defendant says that he is 
advised and so alleges and avers that said plaintiffs 

24 are without legal capacity to bring or maintain their 
said bill of complaint for the following reasons: 

(a) That until the alleged will of Irvin E. Jones, de¬ 
ceased, referred to in the third paragraphs of the bill and 
this answer is passed upon and determined by the pro¬ 
bate court plaintiffs are without any legal status either as 
devisees under said will, or heirs at law and next of kin 
of Irvin E. Jones, deceased, to bring or maintain any suit 
pertaining to any estate left by the said Irvin E. Jones. 

(?;) That even if the status of plaintiffs as devisees under 
said alleged will, or heirs at law and next of kin of Irvin 
E. Jones, deceased, were established, plaintiffs acquired 
thereby no interest in the property in suit. 

17. Further answering said bill, defendant says that he 
is advised and so alleges and avers that said bill of com¬ 
plaint does not state a cause of action which entitles the 
plaintiffs to the relief prayed or to any relief whatsoever, 
and that there is no power in the court upon the averments 
of said bill to grant the plaintiffs the relief prayed or any 
relief whatsoever. 

Wherefore, having fully answered, defendant prays that 
he may hence be dismissed with his costs in this behalf sus¬ 
tained. and to this end that said cause be set down for hear¬ 
ing at an early date on the questions of law raised in this, 
defendant ’s answer. 

HERMAN W. VAN SEXDEN. 

WEBSTER BALLINGER, 

Attorney for Defendant. 
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District of Columbia, To wit: 

Herman W. Van Senden, being by me first duly sworn 
according- 1o law deposed and said, that h<j: had read the 
above and foregoing answer by him subscribed, and knows 
(lie contents thereof; that the matters and j things therein 
stated of his own knowledge are true, and thbse stated upon 
information and belief he believes to be trud. 

HERMAN W. VAN SENDEN. 

. 

25 Subscribed and sworn to before me this 27th day 
of June, 1928. 

[seal.] JOHN F. A. BECKER, 

Notary Public, D. C. 

Memoranda. 

| 

June 10, 19130.—Suggestion of death of Herman W. Van 
Senden, and appointment of Jesse M. Van Senden, Otto G. 
Van Senden and National Savings & Trust po. as adminis¬ 
trators in Administration Cause No. 35491. 

Order substituting parties defendant, filed. 

Copy of bill of complaint as filed March 16, 1927, was 
served August 3, 1930 on said administrators as parties de¬ 
fendant. 

October 2, 1930.—Order allowing answer of decedent to 
stand as and for answer of administrators. 

Amended Bill. 

I 

Filed February 12, 1931, as of Octobet 24, 1930. 

v j ’ 

Now come the plaintiffs, by leave of couiit first had and 
obtained, and amend their bill of complaint herein in the 
following respects: 

1. Strike out the caption in so far as iti relates to the 
plaintiffs and substitute in lieu thereof: Bessie A. O’Brien 
and Myrtle E. Elgin, as administratrices with the will an¬ 
nexed of the estate of Irvin E. Jones, deceased, plaintiffs. 

2. Strike out the last sentence of paragraph 3, appearing 
at the top of page 2 of said bill, and substitute the follow¬ 
ing : 
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26 “Said last will and testament lias been duly ad¬ 
mitted to probate and record in the office of the reg¬ 
ister of wills for the District of Columbia, in administra¬ 
tion cause No. 40,954, and therein the plaintiffs herein were 
duly appointed administratrices with the will annexed of 
the estate of said Irvin E. Jones, deceased, and have quali¬ 
fied as such.” 

BESSIE A. O’BRIEN. 

MYRTLE E. ELGIN. 

JAMES SHERIER, 

Attorney for Plaintiffs. 

District of Columbia, To wit: 

Myrtle E. Elgin on her oath deposes and says that she has 
read the foregoing amended bill of complaint subscribed by 
lier and Bessie A. O'Brien and knows the contents thereof; 
that the matters therein stated of her personal knowledge 
are true and those stated on information and belief she be¬ 
lieves to be true. 

MYRTLE E. ELGIN. 

Subscribed and sworn to before me this 24th day of Octo¬ 
ber. 1930. 

HAROLD P. GANSS, [seal.] 
Notary Public. 

(Endorsed:) Leave to file granted, as of Oct. 24/30 W. 
Hitz Justice granted over objection of defendants that 
neither pleadings nor evidence show any right in plaintiffs 
as amended to maintain suit.—IV. H. 

27 Findings of Fad and Conclusions of Law. 

Filed February 13, 1931. 


The court specially finds the facts in the above entitled 
cause as follows: 


Finding I. 

The original suit was filed March 16, 1927 by Bessie A. 
O'Brien and Myrtle E. Elgin, an infant by Charles B. 
Elgin as next friend, as plaintiffs, and naming Herman W. 
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Van Senden as defendant, personal service being made on 
the defendant. Thereafter the defendant filqd written mo¬ 
tion to dismiss the bill on the following grohnds: 

That the bill shows on its face that the plaintiffs have no 
legal capacity to bring or maintain this suit. 

That the bill fails to show any interest in plaintiffs in 
the subject matter of the suit entitling theiii to the relief 
prayed or any relief whatsoever. 

That upon the facts alleged in plaintiffs’ bill the court 
is without power to grant the plaintiffs the relief prayed 
or any relief whatsoever. 

Upon hearing the court overruled the miotion without 
prejudice. Defendant thereupon filed answer. During the 
pendency of the case and on October 4, 1929 defend- 
28 ant died. By order dated June 10, 1 1930 the suit 
was revived and defendant’s administrators made 
parties defendant'. October 2, 1930 said administrators 
adopted as their answer the answer filed by the decedent 
during his life. This cause came on for hearing October 
23, 1930 and during the progress of the trial, over objec¬ 
tion and exception as noted thereon, the court allowed the 
plaintiffs to amend their bill by making Bessie A. O’Brien 
and Myrtle E. Elgin, as administratrixes of the estate of 
Irvin E. Jones, parties plaintiffs. Upon the conclusion of 
the plaintiffs’ case, and again at the conclusion of the whole 
case, defendants renewed their motion to dismiss the bill 
on the record, which motions were separately overruled 
and exceptions allowed. 


Finding II. 

On June 27, 1916 defendants’ intestate, Herman IV. Van 
Sendcn, obtained a judgment in the Municipal Court of 
the District of Columbia against Irvin E. Jones and Lud¬ 
wig II. Bonier on a promissory note for $23(J.OO, together 
with interest thereon from March 23, 1916, and costs of 
suit. August 3, 1916 defendants’ intestate caused said 
judgment to be docketed in the Supreme Court of the Dis¬ 
trict of Columbia, ease at law Xo. 59,408. On May 24, 
1918 a writ of fieri facias issued in pursuance whereof the 
marshal levied upon the following described three pieces 
of improved real estate: 
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Sub-Lot 59, Square 911. 

Lot 804. being part of original Lot; (5 in Square S24. 

North 20 feet of Lot 10, Square 840. 

Thereafter the said marshall appointed two appraisers to 
appraise said improved real estate so levied upon, who, on 
May 27. 1918 submitted their appraisal of the value of 
each of said three pieces of improved real estate, as fol¬ 
lows : 

29 Sub-Lot 59, Square 911 . . $8,000.00 

Lot 804, being part of original Lot 6, in 

Square 824 . 700.00 

North 20 feet of Lot 10, Square 846 1,300.00 

After due advertisement, and on June 26,1918 “all right, 
title, claim and interest of Irvin E. Jones in and to’ - Sub- 
Lot 59, Square 911, was offered for sale at public auction 
by the Marshal in front of the Court House, and was 
purchased by Herman W Van Senden for $200.00. Imme¬ 
diately thereafter and on the same day and place “all right, 
title, claim and interest of Irvin E. Jones in and to” Lot 
804, being part of original Lot 6 in Square 824, was offered 
for sale at public auction and purchased by defendants’ 
intestate for $10.00. Immediately thereafter and on the 
same day and place “all right, title, claim and interest of 
Irvin E. Jones In and to” the North 20 feet of Lot 10, 
Square 846, was offered for sale at public auction and pur¬ 
chased by defendants’ intestate for $25.00. At said sales 
defendants’ intestate was present accompanied by his at¬ 
torney, Charles Poe, and was the only bidder at said sales. 
There were other persons present, and the sales were free 
and open, the same as all other sales at public auction. 
There was no evidence that Van Senden had at the time 
of said sales any knowledge of the real interest of Irvin 
E. Jones in any of said improved real estate. 

Thereafter and on June 27, 1918 the marshal executed 
a deed conveying to Herman W. Van Senden “all the right, 
title, interest, estate, claim and demand of * * * Irvin 
E. Jones in and to all” of the three parcels of improved 
real estate above described. 
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Finding III. 

On June 5, 1923, in pursuance of another writ of fieri 
facias issued by said Van Senden in said eabe, another par¬ 
cel of improved real estate situated in the J District of Co¬ 
lumbia wherein said Irvin E. Jones Was seized and 

30 possessed of an undivided one-half interest in fee 
simple worth about $550.00, and unincumbered ex¬ 
cept for unpaid taxes and dower of Lucy! B. Jones, was 
sold at public auction by the marshal of this court and 
the same was purchased by Van Senden for the sum of 
$50.00. On December 8, 1923, the marshal by his deed 
conveyed to said Van Senden all the estate! so levied upon 
and sold, and it was in his possession at the time of the 
filing of this suit. On February 23, 1928, said Van Senden 
and his wife conveyed all the estate acquired by him under 
said last mentioned sale and deed to Besbie A. O’Brien 
and Myrtle E. Elgin, who are the only children and only 
heirs at law, next of kin and devisees of said Irvin E. 
Jones, thereby satisfying the prayer of the bill with rela¬ 
tion to said parcel of real estate. 

There was no evidence introduced at the trial of the ease 
with relation to the facts set out in this, Finding III, the 
finding being based solely on the allegatiohs contained in 
the bill and the original answer thereto of defendants’ in¬ 
testate, and during the trial it was conceded by counsel 
for plaintiffs that the real estate referred tb in this finding 
was out of the case. This finding is included over objec¬ 
tion and exception of defendants. 

Finding IV. I 

After the payment of all costs of all sales under said 
executions and application of the net amourjt of the selling- 
prices thereof to said judgment', there remained and still 
remains an unsatisfied balance of said judgment amount¬ 
ing to $57.98, besides interest and court costb. To this find¬ 
ing defendants objected and exception was pillowed. 

31 Finding V. 

January 23, 1913 Lucy B. Jones, wife of | Irvin E. Jones 
and mother of plaintiffs, (both then minors) filed suit in 
4—5387a 
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the Supreme Court of the District of Columbia, Equity 
No. 31,563, for limited divorce from Irvin E. Jones. April 
16, 1914 a decree was entered in said cause granting Lucy 
B. Jones a limited divorce from Irvin E. Jones on the 
stated grounds of cruelty and drunkenness, awarding her 
custody of their two minor children and $50.00 per month 
as alimony and maintenance for said minor children. This 
suit has never been dismissed. In February 1915 Lucy 
B. Jones returned to her husband, Irvin E. Jones and 
lived with him as his wife until October, 1915, when she 
again left him and on October 20, 1915 tiled a second suit 
for a limited divorce, Equity No. 33,844, said suit being 
based on the same grounds as the first suit, and on No¬ 
vember 20th, by leave of court, said suit was dismissed. 
On the same day said second suit was dismissed, Lucy B. 
Jones tiled a third suit, Equity No. 34,732, said suit being- 
based on the same grounds as the first suit. Thereafter 
an order was entered awarding Lucy B. Jones custody of 
their two minor children and allowing her $50.00 per 
mouth as alimony and maintenance for the support of 
their two minor' children. Irvin E. Jones being in de¬ 
fault in the payment of said alimony and maintenance 
money, Lucy B. Jones on June 15, 1918 moved the court 
for an order sequestering defendant’s property and for 
the appointment of receivers. No service was made upon 
Jones. June 29, 1918 an order was entered appointing re¬ 
ceivers and authorizing and empowering them to enter 
into possession, control and management of the property 
of Irvin E. Jones: in the District of Columbia, namely, Sub- 
Lot 59, Square 911, improved, Lot 804, being part of origi¬ 
nal Lot 6 in Square 824, improved, the North twenty feet 
of Lot 10, Square 846, improved, and premises known as 
925 3rd Street, S. E. On June 26, 1919 Lucy B. 
32 Jones obtained in the County Court, Arlington 
County, Virginia, an absolute divorce from Irvin E. 
Jones and was awarded the custody of the two minor chil¬ 
dren. There was no evidence offered that any of the facts 
set out in this, Finding V, come to the personal knowledge 
of Van Sender! until after March 16, 1927, and was ad¬ 
mitted over defendant’s objection and exception. 
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Finding- VI. 

Between the period from 1912 to 191$ Irvin E. .Tones 
drank intoxicating liquor to excess. On a! half dozen occa¬ 
sions between 1915 and 1918 he was arrested for drunken¬ 
ness. Jones received rent from the three; improved pieces 
of real estate described in Finding II, and used a part of 
the money in purchasing liquor. After June 15, 1918 Jones 
ceased all communication with his wife and children and 
shortly thereafter his whereabouts were Unknown to them 
until after his death in Philadelphia, Pennsylvania, on the 
12th day of October, 1923. Donohoc Brothers real estate- 
office collected the rents from the improved real estate de¬ 
scribed in Finding II, as agent for Jones until June 27, 
1918 when the interest therein of Jones wag conveyed by the 
marshal’s deed to Van Senden. There was no proof that 
Van Senden had any knowledge of any of the facts stated 
in this, Finding VI, until after March 16,; 1927, except the 
disappearance of Jones, and was admitted over defendants’ 
objection and exception. 

Finding VII. 

An examination of the titles to the thifee pieces of im¬ 
proved real estate discloses the following:! 

Sub-Lot 59, Square 911, improved, was owned by 
Thomas 0. Jones, who died, seized ^nd possessed of 
33 a good title thereto. By his last will, admitted to 
probate, he devised the same to his wife, Florence 0 
Jones, for life or until her re-marriage, and upon her re¬ 
marriage, her interest in said property of every kind and 
nature was to cease. The widow did re-marry and the title- 
vested in the children of Thomas 0. Jones, to-wit, Irvin F. 
Jones and Eleanor Margaret Jones, each j owning on June 
26, 1918 an undivided one-half interest, the undivided one 
half interest of Irvin E. Jones being- subject to the inchoate 
dower rights of his then wife, Lucy B. Jones and unpaid 
taxes. 

Lot 10, in Square 846, improved, was owned by Thomas 
0. Jones at his death and was devised by his will, admitted 
to probate to his wife, Florence 0. Jones,jfor life, or unti 1 
her re-marriage, and upon her ro-marriagle her interest in 
said property of every kind was to cease. The widow did 
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re-marry ami thereupon the title to said property was 
vested in Irvin E. Jones and Eleanor Margaret Jones. By 
agreement recorded December 14, 1914, Irvin E. Jones and 
Eleanor M. Jones (Eleanor being then an infant) attempted 
to partition the property in which they were jointly in¬ 
terested as devisees and heirs of Thomas 0. Jones, their 
father, and by said agreement Eleanor agreed to convey 
her interest therein to Irvin E. Jones. By deed dated May 
15, 1915, recorded, Eleanor, upon reaching her majority, 
attempted to confirm said agreement. On June 26, 1918, 
the date of the marshal's sale, Irvin E. Jones was seized 
with an absolute estate in said property, subject to the in¬ 
choate dower interest of his wife, Lucy B. Jones, two tar 
sales made in the years 1917 and 1918 and any unpaid 
taxes. 

Original Lot 6, in Square 824, improved, was owned by 
Thomas O. Jones, at his death and was devised by his 
will, admitted to probate, to his wife, Florence 0. Jones 
for life, or until her re-marriage, and upon her re-marriage 
her interest in said property of every kind was to 
34 cease. The widow did re-marry and thereupon the 
title to said property was vested in Irvin E. Jones 
and Eleanor Margaret Jones. By agreement, recorded 
December 14, 1914, Irvin E. Jones and Eleanor M. Jones 
(Eleanor being then an infant) attempted to partition the 
property in which they were jointly interested as devisees 
and heirs of Thomas 0. Jones, their father, and by said 
agreement Eleanor agreed to convey her interest therein 
to Irvin E. Jones. By deed dated May 15,1915, recorded, 
Eleanor, having reached her majority, attempted to con¬ 
firm said agreement. On June 26, 1918, the date of the 
marshal's sale, Irvin E. Jones was seized with absolute 
estate in said property, subject to the inchoate dower in¬ 
terest of his wife, Lucy B. Jones, two tax sales made in 
the years 1917 and 1918 and any unpaid taxes. The evi¬ 
dence establishing the facts set out in this, Finding VII 
was admitted over defendants’ objection that there was no 
evidence that defendants’ intestate had at the time of the 
sale any knowledge of what interest Jones had in any of 
the real estate, and exception to the admission of the 
evidence. 
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Finding VIII. 

By warranty deed dated February 7,1919, jLucy B. Jones, 
wife of Irvin E. Jones, and mother of plaintiffs, who were 
then minors, and at that time having the custody of said 
minor children, conveyed to defendants’ intestate all of 
said property hereinbefore described in fee simple for a 
consideration of $400.00, by which said deed the said Lucy 
B. Jones intended to convey, and the said Van Senden 
knew he was acquiring only her dower right in said prop¬ 
erties. 

Finding IX. 

After receipt of marshal’s deed, June 27,1918, Van Sen¬ 
den went into possession of Sub-Lot 59, Square 911, im¬ 
proved. Tn August, 1919, and after Negotiations ex- 
35 tending over four or five months, \Valter W. Deal 
purchased the interest of Van Senden in said prop¬ 
erty paying therefor $4,500.00. Van Senden died October 
4, 1929 and an examination of his records and papers that 
came into the possession of his administrators fails to 
disclose any information pertaining to the transaction. 
After Van Senden went into possession and before the sale 
to Deal the rents were collected by C. TV. Simpson Com¬ 
pany, the gross rents collected aggregating $239.00, upon 
which a commission of 5 fc was paid. Simpson Company 
paid the water rent amounting to $2.25, Van Senden pay 
ing all taxes, whatever repairs were made, if any, and other 
costs if any. The records of the Collector of Taxes dis¬ 
close that the property stood on the books jof that office in 
the name of the estate of Thomas O. Jones during the years 
1916 to 1919; that on March 18, 1919 the property was sold 
for delinquent taxes for the year 1917 and purchased by 
Van Senden for $99.15; that in 1918 the takes were $83.48, 
and were paid, the record being silent inj all cases as to 
who pa y- the taxes, except in the case of sale. 

After receipt of the marshal’s deed, Van Senden went 
into possession of Lot 804, being part of original Lot 6, 
Square 824. improved. On March 3, 1926 jAddie Simpson, 
wife of C. IV. Simpson of said C. W. Sinipson Company, 
purchased the interest of Van Senden iiji said property 
paying therefor $790.00 cash. Van Sender! died October 4, 
1929 and an examination of his records and papers that 
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came into the possession of Lis administrators fails to dis¬ 
close any information pertaining to this transaction. After 
Van Senden went into possession of the property and until 
March 3, 1926 the rents were collected by C. IV. Simpson 
Company, as agent for Van Senden. The gross rentals 
collected on said property during said period were $891.00, 
upon which a commission of 5% was paid. Simpson Com¬ 
pany, as agent for Van Senden, paid the water rent during 
said period aggregating $44.65, Van Senden paying 
36 all taxes, whatever repairs were made if any, and 
other costs if any. The record of the Tax Collector’s 
office shows that during the time Van Senden was in pos¬ 
session of said property the following taxes were paid: 


Taxes paid Amount. 

for year. paid. When paid. 

1916 . $9.99 July 9, 191? 

1917 . 8.97 July 9. 1918 

1918 . 7.47 July 9, 1918 

1919 . 5 56 Dec. 27, 1919 

1920 7.30 May 29, 1920 

1921 ..'. 9.52 May 31, 1921 

1922 . 9.52 May 31, 1922 

1923 . 9.52 Nov. 30, 1922 

1924 . . 11 22 Nov. 29, 1924 

1925 . 13.62 Nov. 29, 1925 


After the receipt of the marshal’s deed, Van Senden went 
into possession of the North 20 feet of Lot 10, Square 846, 
improved. On October 31, 1923 Helen B. Cryer, wife of an 
employee of said C. W. Simpson Company, purchased the 
interest of Van Senden in said property payint therefor 
$1,500.00. Van Senden died October 4, 1929 and an ex¬ 
amination of his records and papers that came into the 
possession of bis administrators fails to disclose any in¬ 
formation pertaining to the transaction. After Van Sen¬ 
den went into possession of said property the rents were 
collected by C. W. Simpson Company during which period 
the gross rents collected aggregated $765.00 upon which a 
commission of 5% was paid. C. W. Simpson Company paid 
the water rent during said period aggregating $40.40, Van 
Senden paying all other taxes, whatever repairs were made 
if any, and other costs if any. The record of the Collector 
of Taxes showsdhat taxes were assessed against said prop- 
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erty during the years 1916 to and including il923 and paid 
during the time Van Senden was in possession, as follows: 


•‘17 Tuxes paid Amount 

for year. paid. When paid. 

1916 . $17.88 July 9, 1918 

1917 . 16.04 July 9, 1918 

1918 . 13.79 July 9, 1918 

1919 . 13.52 | May 31, 1919 

1920 . 13.52 May 29, 1920 

1921 . 17.57 May 31, 1921 

1922 . 17.57 May 29, 1922 

1923 . 16.82 Nov. 30, 1923 


The last two described pieces of property were in bad 
condition and required frequent repairs. The facts set 
out in this, Finding IX, except as to commissions on rents, 
water rent and taxes, were admitted in evidence over de¬ 
fendants’ objection that defendants’ intestate being dead, 
and the long delay in bringing the suit prevented defendants 
from showing the actual expenses incurred by defendants’ 
intestate in connection with the sales and njaintenance of 
the properties while under his control, exception being al¬ 
lowed to the admission of the evidence. 


Finding X. 


October 12, 1923, Irvin E. Jones died in Philadelphia, 
Pennsylvania. March 16, 1927 plaintiffs filed in the office 
of the Register of Wills a paper dated June 7, 1916, pur¬ 
porting to be his last will and testament, which was in the 
following words and figures: 


“I, Irvin E. Jones, being of sound and disposing mind 
and being desirous of making such disposition of my prop¬ 
erty at the time of my death as now seems most proper 
to me do hereby make and declare this as my last will and 
testament, revoking all others by me heretofore made. 

First. I direct my body to be buried in Congressional 
Cemetary in the lot owned by myself and reborded on the 
books of the Cemetary, and I direct my exebutors herein¬ 
after named to pay all just debts and funeral Expenses with 
convenient speed. 













JESSIE M. VAX SEXDEX ET AL. VS. 


Second. Any money or moneys that remain after the 
payment of my debts I give to my two daughters, Bessie 
A. Jones and Myrtle E. Jones, in equal parts. 

Third. And all personal property that I may own at the 
time of my death, excepting what is otherwise dis- 
38 posed of hereafter in this will I give to the daughter 
who may at the time be married or equally divided if 
both are married. To be equally divided in event both 
remain single. 

Fourth. All my Real Estate that I may own or be pos¬ 
sessed of at the time of my death, my house #916 Fourth 
Street, S. E. i. e. North 15 feet of lot #6, Square 824. My 
house #510 Fifth Street, S. E. i. e. North 20 feet lot #10 
Square 846. The half equity owned by me jointly with my 
sister Mrs. Raymond IV. Charlton #816 II Street, N. E. 
i. e. lot 59 Square 911. My half equity owned by me jointly 
with my sister Mrs. Raymond W. Charlton in 925 Third 
St., S. E. i. e. 72 feet next South 92 feet of lot 1 Square 
1767. My unimproved lot 18.75 feet next East 50 feet Lot 
#4 Square 824. All of these, I desire to be sold to the 
greatest advantage and as soon as possible and consistent 
with the welfare of my two daughters. My wife Lucy B. 
Jones to receive the dowry due her by law out of the sum 
realized. This provision to hold only in event we are man 
and wife at the time of my death. 

Fifth. I do hereby nominate Raymond IV. Charlton and 
Eleanor M. Charlton as trustees of this bequest of my chil¬ 
dren to be expended in their behalf as follows: 

One half of the amount realized of the sale of these prop¬ 
erties to be invested in first mortgage notes, interest to be 
divided equally between the two children and the prin¬ 
cipal to be transferred upon their majority and the other 
half to be expended for their necessaries. In the event of 
the death of my children before their majority, the moneys 
remaining are: to be given to my half brother, Charles E. 
Lloyd, Jr. and my half sister Florence A. Lloyd, Jr. 

Sixth. In event my wife is separated from me at the time 
of my death I desire that she shall not lie buried in the lot 
owned by me in the Congressional Cemetary and that the 
two graves remaining after my burial be reserved for my 
two children. 


BESSIE A. o’brien* et al. 33 

Seventh. I hereby constitute and appoint my sister Elea¬ 
nor M. Charlton and my brother-in-law Raymond W. Charl¬ 
ton to be my executors of this my last will and testament 
and I request that they be permitted to serve as such with¬ 
out giving bond. ’ ’ 

October 13, 1930 Bessie A. O’Brien and Myrtle E. Elgin 
filed petition in Probate Court, Administration Xo. 40,954, 
for letters of administration, c. t. a., and on October 22,1930 
letters of administration were issued Bessie A. O’Brien 
and Myrtle E. Elgin. The evidence in this, Finding X, 
was admitted on October 23, 1930 over defendants’ objec¬ 
tion that all the interest of Jones at the time of his 
39 death was extinct by reason of his gross laches and 
plaintiffs had shown no descendable; interest. 

Finding XI. 

Bessie A. O’Brien was born June 16, 1904, and did not 
see nor hear from her father, Irvin E. Jones for a great 
number of years before his death, October 12, 1923. Myrtle 
E. Elgin was born April 19, 1908, and remembered only 
having seen her father once during his life which was a 
number of years before his death. 

Finding XII. 

Herman W. Van Senden died October 4,1929. December 
13, 1929 Jessie M. Van Senden, Otto G. Van Senden and 
National Savings & Trust Company were appointed ad¬ 
ministrators of his estate. It was stipulated by counsel 
that a careful search of the decedent’s records that came 
into the possession of his administrators fjailed to disclose 
any record or other writing throwing any light upon any 
transaction in connection with said three parcels of im¬ 
proved real estate. Charles Poe, attorney for Van Senden, 
at the time the judgment was obtained, fieri facias issued, 
sale of the three parcels of improved real estate and giving 
of the deed by the marshal, died in 1921. Lawrence Hufty, 
attorney for Irvin E. Jones in 1918, died 'in 1925. 

5—53'87a 
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Finding XIII. 

At the trial the defendants offered no proof of payment 
of water rents or taxes or commissions on rents collected by 
said Van Senden; but plaintiffs in order to avoid reference 
of the matter to the auditor agreed that the statements 
contained in Finding IX, supplied by defendants’ counsel 
with relation to such matters, are correct. 

40 Conclusions of Law. 

From the above and foregoing facts the court concludes 
as matter of law that the gravamen of the plaintiffs’ cause 
of action as stated in the bill of complaint has been estab¬ 
lished, namely, that said Herman W. Van Senden, by his 
course of conduct fraudulently acquired the said real 
estate of the said Irvin E. Jones, and the plaintiffs are en¬ 
titled to a money decree covering, 

(a) the total selling-price received by said Van Senden 
for said three parcels of real estate first described, 

(b) with interest thereon from the dates of receipt of 
said several selling-pieces, 

(c) all rents which said Van Senden received from said 
real estate while he possessed it, 

(d) with interest on all such moneys from the dates of 
receipt; 

(e) less the amount of said Van Senden’s said judgment 
for $250.00 with interest and costs; 

(f) less also the sum of $400.00, being the sum paid by 
said Van Senden to Lucy B. Jones, then wife of said Irvin 
E. Jones, for the conveyance by her to said Van Senden of 
her dower interest in said three parcels of real estate first- 
mentioned ; 

(g) with interest thereon from February 7, 1919, 

(h) and less also taxes and water rent paid by Van 
Senden and interest thereon from dates of payments. 

The Court finds further that laches has not been estab¬ 
lished against either said Irvin E. Jones or the plaintiffs 
herein. 

WILLIAM HITZ, 

Associate Justice. 

Feby. 12, 1931. 
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41 Certificate as to the Evidence. 

The above and foregoing Findings of Fact comprise the 
substance of all the testimony in the casd necessary to ex¬ 
plain the issues and questions involved and the relations 
of the parties thereto, and all of the proceedings in the trial 
of said issues and questions and that each of the objec¬ 
tions and exceptions to the admissibility! of evidence and 
rulings of the Court during the trial enumerated in said 
findings were duly made, noted and allowed by the Court 
and entered upon its minutes at the tinje the same were 
severally noted and taken and that by agreement of coun¬ 
sel said findings were adopted in lieu of a 'formal Statement 
of Evidence; defendants objecting separhtelv to Findings 
of Fact III, IV, V, VI, VII, IX and ^ on the grounds 
therein stated, which objections were separately overruled 
and exceptions noted and allowed, and defendants sepa¬ 
rately objected to each Conclusion of Law, which objections 
were separately overruled and exceptions noted and al¬ 
lowed, and as prayed by defendants, the Court has accord¬ 
ingly signed this Statement in lieu of a formal Statement 
of Evidence, has made the same a part of the record in this 
case now for then, this 12th day of February, 1931. the 
plaintiffs and defendants being in Court bv counsel. 

WILLIAM HITZ, 
Associate Justice. 

42 Final Decree. 

Filed February 13, 19311 
■» # # # # | # # 

This cause came on to be heard at this Term of Court 
upon the pleadings and the evidence adduced in open Court, 
and was argued by counsel. 

And the Court thereupon made special findings of fact 
and conclusions of law which have been filed herein, and in 
accordance therewith the amounts have been ascertained 
and determined as follows: There came into the hands of 
defendants’ intestate from the sale andirental of the im¬ 
proved real estate the total sum of $8,787.66: the interest 
on the several sums making up said total from the dates 
they were received to the date hereof aggregates the sum of 
$5,105.30, which two items aggregate the sum of $13,892.96. 
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The total expenditures shown by the evidence to have been 
made by defendants’ intestate in and about said improved 
real estate, including' his original judgment, aggregate 
$1,232.09. and the interest on the several items making up 
said total expenditures from the dates said items were paid 
by defendants’ intestate to date of this decree aggregate 
$884.90, or a total of $2,117.59. Accordingly Plaintiffs are 
entitled to recover of and from defendants’ intestate the 
difference between the amounts received by defendants’ 
intestate, together with interest thereon, and the amounts 
expended by defendants’ intestate, including said original 
judgment, together with interest thereon, which difference 
is the sum of $11,775.37. Wherefore the Court doth, this 
13th day of February, 1931, 

43 Adjudge, order and decree that the plaintiffs have 
and recover of and from the defendants’ intestate 
the sum of $11,775.37, for which amount plaintiffs shall 
have execution as at law. 

WILLIAM HITZ, 

Associate Justice. 

From the above and foregoing Decree, defendants in 
open Court noted an appeal to the Court of Appeals, and 
the bond for costs on appeal is fixed at $100.00, or deposit. 1 ! 
of $50.00 cash with the Clerk of the Court in lieu of bond. 

WILLIAM HITZ, 
Associate Justice. 


Memorandum. 

February 16, 1931.—Deposit of $50 in lieu of Bond on 
appeal. 

44 Assignment of Errors. 

Filed February 16, 1931. 


Now come defendants, Jessie M. Van Sendon, Otto G. 
Van Senden and National Savings & Trust Company, ad¬ 
ministrators of the estate of Herman W. Van Senden, de¬ 
ceased, and having duly entered and perfected an appeal to 
the Court of Appeals from the decree bearing date of Feb¬ 
ruary 13, 1931 and filed in the above entitled cause on the 
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13th day of February 1931, as their assignment of errors, 
say that the trial Court erred in the following particulars: 

1. In failing to sustain defendants’ intestate’s motion to 
dismiss plaintiffs’ bill filed March 16,1927 upon the grounds 
(1) that the bill shows on its face that the plaintiffs had no 
legal capacity to bring or maintain the suit, (2) that the bill 
failed to show any interest in plaintiffs in the subject mat¬ 
ter of the suit entitling them to the relief prayed or any 
relief whatsoever, and (3) that the Court was without power 
to grant plaintiffs the relief prayed or any relief whatever. 

2. It was error to hold that the failure of Irvin E. Jones 
after tlie marshal’s sale on June 26, 1919 for five years, 
three months and sixteen days and at any time before his 

death on October 12, 1923, and before the sale of a 
45 part of the property by defendants’ intestate, to take 
any action to set aside said sales, which failure is 
unexplained in the bill or record, did not Constitute such 
gross laches as would bar the bringing or maintaining of 
the suit. 

3. It was error to hold that the failure of the plaintiffs 
after the marshal’s sale on June 26, 1918 for eight years, 
nine months and twenty days, and until long after the sale 
by defendants’ intestate of the last piece of real estate to 
take any action to set aside said sales, which failure is un¬ 
explained in the bill or record, did not constitute such gross 
laches as would bar the bringing or maintaining of the suit. 

4. It was error to allow plaintiffs, during the progress 

of the trial of t) case, to amend their bill! so as to make 
plaintiffs, as administratrixes, parties plaintiff, there being 
at that time, nor at any time thereafter, anyj explanation in 
the bill or evidence before the Court, explaining or tending 
to explain or excuse the gross laches then disclosed on the 
part of Irvin E. Jones during his life, and the plaintiffs 
after his death. j 

5. It was error to hold that Irvin E. Jone^, at the time of 
his death, had any interest in said real estate that could 
have descended by operation or law, or ebuld have been 
transmitted by will to plaintiffs. 

6. It was error to hold that defendants’ intestate by his 

course of conduct fraudulently acquired thelsaid real estate 
from the said Irvin E. Jones. ! 

7. Tt was error to hold that plaintiffs weije entitled to an 
accounting from defendants’ intestate. 


38 


JESSIE M. VAX SEXDEX ET AL. VS. 


8. It was error to hold that the plaintiff administratrixes 

had showh such an interest in the subject matter of 

46 the suit as entitled them to maintain the suit, or to 
the relief prayed, or to any relief. 

9. It was error to hold that the Court had power on the 
facts established to grant the plaintiffs the relief prayed or 
any relief whatsoever. 

10. It was error to hold that plaintiffs were entitled to 
interest on any moneys that came into the hands of defend¬ 
ants’ intestate from any of the property. 

11. It was error for the Court to have included Finding 
III, there being no evidence that the title to said real estate 
therein described was ever in Irvin E. .Jones, or that the 
said Irvin E. Jones had any interest therein, said finding of 
ownership of Irvin E. Jones being based solely on the alle¬ 
gation contained in the 9th paragraph of plaintiffs’ bill, 
unsupported by any proof that the title in whole or in part 
to said real estate ever was in Irvin E. Jones, and in view 
of the admission of counsel for plaintiffs at the trial that 
said real estate no longer formed any part of the case. 

12. It was error to include in said findings any of the 
matter set out in Finding V, there being no evidence that 
any of said facts came to the personal knowledge of de¬ 
fendants’ intestate prior to March 16, 1927, the date of the 
filing of the original bill. 

13. It was error to include in said findings. Finding VI, 
there being no allegation in the bill that Irvin E. Jones 
drank intoxicating liquor to excess and there being no evi¬ 
dence offered showing or tending to show that defendants’ 
intestate had any knowledge of any of the matters set out in 
this finding prior to March 16,1927. 

14. It was error for the Court to have included in said 
findings the matter set out in Finding VII. there be- 

47 ing no evidence that at the time defendants’ intestate 
purchased said property he had any knowledge of 

the true interest of Irvin E. Jones therein. 

15. It was error for the Court to have admitted the evi¬ 
dence upon which Finding IX is based, plaintiffs by reason 
of the long inaction and gross laches of Jones, unexplained, 
and after Jones’ death, by their long delay and gross laches, 
unexplained, having deferred the bringing of their suit 
until such time as defendants’ intestate was disabled from 
rendering an accounting for all moneys expended by him, 
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and thus placing defendants at the disadvantage of being 
able to show at best only such payments as ^were made by 
their intestate and shown by records of tfie District of 
Columbia and of the agent, who collected the rents from the 
properties while in the possession of their intestate, which 
showing was only a partial showing of the i expenses that 
their intestate must have paid. 

16. It was error for the Court to have admitted in evi¬ 
dence the matter embraced in Finding X, ahd to have in¬ 
cluded same in the Court’s findings, the plaintiffs having 
made no explanation of the failure of Jones for more than 
five years during his life to take any actiop, and having 
failed to make any explanation of the failure of plaintiffs 
to take any action for more than four years after Jones’ 
death, and by said failure having been guilty! of such gross 
laches as barred their right to bring or maiiitain the suit. 

17. It was error for the Court to have overruled defend¬ 
ants’ motions to dismiss plaintiffs’ bill, and to have entered 
the'decree appealed from. 

WEBSTER BALLliNGER, 
WEBSTER BALLINGER, 
Attorney for Defendants, Jtissie .1 1. Van 
Senden, Otto G. Van Setiden, National 
Savings & Trust Co., Administrators 
of the Estate of Herman IF. Van Sen¬ 
den, Dec’d. 

48 Service of a copy of the foregoing assignment of 
errors is hereby acknowledged this 14th day of Feb¬ 
ruary, 1931. 

JAMES SHERIER, 
Attorney for Plaintiffs. 

49 Designation of Record on Appeal. 

Filed February 16,1931. j 

« # # # # # | * 

Defendants, Jessie M. Van Senden, Otto G. Van Senden, 
and National Savings & Trust Company, adm nistrators of 
the estate of Herman W. Van Senden, deceased, having duly 
entered and perfected an appeal from the final decree dated 
February 13,1931 and filed February 13, 1931, in the above 
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above entitled cause designate the parts of (lie record which 
they desire to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on appeal, namely: 

1. Bill of complaint filed March 16, 1927. 

2. Answer of defendant filed June 27,1928. 

3. Notation: That on June 10, 1930 plaintiffs advised the 
Court of the death of defendant, Herman W. Van Scnden on 
October 4, 1929 and appointment of Jessie M. Van Senden, 
Otto G. Van Senden and National Savings & Trust Com- 
pany, as administrators of his estate and secured order 
authorizing' service of bill of complaint upon said adminis¬ 
trators. 

4. Notation: Copy of bill of complaint as filed March 16, 
1927 was served August 3, 1930 on said administrators as 

parties defendant. 

50 5. Notation: Order entered October 2,1930 allowing 

answer of defendant filed June 27, 1928 to stand as 
answer of defendant administrators to plaintiffs’ original 
bill. 

6. Amendments to plaintiffs’ original bill filed October 
12,1930, and all notations of objections and exceptions noted 
and allowed appearing thereon. 

7. Findings of fact, conclusions of law and certificate of 
the evidence filed February 12,1931. 

5. Final decree dated February 13, 1931 and filed Febru¬ 
ary 13,1931, with notation of appeal taken and allowed. 

9. Notation of deposit of $50.00 cash with Clerk of Court 
in lieu of bond. 

10. Assignment of errors. 

11. This designation. 

WEBSTER BALLINGER, 
Attorney for Defendant Administrators. 

Service of a copy of the foregoing designation of record 
on appeal is acknowledged this 14th day of February, 1931. 

JAMES SHERIER, 
Attorney for Plaintiffs. 
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51 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 50, both inclusive, to; be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 46746 in Equity, wherein Bessie A. 
O’Brien et al. are Plaintiffs and Herman IV. Van Senden 
is Defendant, as the same remains upon file files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this ISth day of March, 1031. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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Statement. 

March 16, 1927, Bessie A. O’Brien and Myrtle E. 
Elgin, an infant, by Charles B. Elgin, as next friend, 
plaintiffs, filed bill in equity in the lower couri against 
Herman W. Van Senden, defendant (R. 1-10, 23), to 

Ip 





establish a trust ex maleficio, for an accounting and 
money decree. 

The theory upon which the bill is predicated is that 
defendant, a judgment creditor, fraudulently caused 
the seizure by the marshal in 1918, and its sale at pub¬ 
lic auction, of three pieces of improved real estate in 
the District of Columbia, in which his judgment 
debtor, Irvin E. Jones, father of plaintiffs, was then 
seized and possessed of an estate in fee simple, and 
the purchase by defendant at said sale of said real 
estate. Defendant having long prior to the filing of 
the suit sold and disposed of all of said real estate, 
and Jones having died October 12, 1923, about five 
and one-half years after defendant acquired title 
thereto, leaving a last will, devising and bequeathing 
his entire estate to plaintiffs upon certain conditions, 
and plaintiffs being his sole heirs at law, next of kin 
and devisees under his will, claimed that by reason 
of said alleged fraudulent acquisition and subsequent 
sale of said real estate by defendant, the transaction 
should be impressed with a trust, and defendant de¬ 
creed trustee for plaintiffs and required to account 
to plaintiffs for all moneys received from the sale of 
said real estate and all rents and profits, together 
with interest on all moneys received from the date 
each item was received to the date of final judgment. 

The three parcels of real estate, described in the 
bill as number 1, 2, and 3 were purchased by defend¬ 
ant at marshal’s sale June 26, 1918 (R. 4; Bill, Par. 
6). The judgment debtor died October 12, 1923 (R. 2; 
Bill, Par. 3). Defendant sold parcel No. 1 August 1, 
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1919; parcel No. 3 October 31, 1923 and parcel No. 2 
March 3, 1926 (R. 19, 20; Bill, Par. 14; R. 29-30, F. 
IX). 

There is no averment in the bill that Jone$ was not 
fully acquainted with the seizure and sale of the real 
estate at the time it occurred, and no explanation is 
offered for his inaction and silence at all times before 
his death, and during a period of nearly five; and one- 
half years. There is no averment in the bill as to the 
time plaintiffs obtained knowledge of the alleged 
fraud, and no explanation of their inaction fbr nearly 
four years after Jones’ death. Motion to dismiss the 
bill on these grounds was overruled, R. 25, Fj I. 

(Note. —The Bill (Par. 9, R. 6; Par. 15, R. 9; 
Prayer, Par. 4, R. 9) deals with another parcel therein 
described as parcel No. 4. This parcel was eliminated 
from the suit before trial (R. 15; Ans. Par. 9; R- 25, 
F. III). 


(1) The Bill Alleged. 

| 

On June 27, 1916, defendant obtained in the 
Municipal Court of the District of Columbia a 
judgment against Irvin E. Jones and Ludwig 
IT. Borner for $250.00, with interest from March 
23, 1916, and costs, on a promissory note, which 
judgment defendant on August 3, 191$, caused 
to be docketed in the office of the Supreijne Court 
of the District of Columbia (R. 3; Bill,! Par. 6). 

Sometime after the first day of August, 1916, 
Jones left the District of Columbia to eVade the 
payment of alimony to Lucy B. Jones, his wife, 
and maintenance for the support of plaintiffs, 


I 
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which he was then required to pay by decree en¬ 
tered April 16, 1914, and his whereabouts were 
and remained unknown to plaintiffs until after 
his death on October 12, 1923, in Philadelphia, 
Pennsylvania, although plaintiffs made diligent 
inquiry to locate him (B, 2; Bill, Par. 4). 

At the time Irvin E. Jones left the District of 
Columbia, he was seized and possessed of an un¬ 
encumbered estate in fee simple in three pieces 
of improved real estate, described as parcels 
numbered 1, 2 and 3 (B. 3; Bill, Par. 5). 

Defendant’s judgment remaining unsatisfied 
on May 24, 1918, defendant caused fieri facias 
to issue, and thereafter and on May 27, 1918, 
the marshal levied on the interest of Jones in all 
of said three pieces of improved real estate (E. 
3-4; Bill, Par. 6). 

On May 27, 191S, the three pieces of real es¬ 
tate so levied upon were duly appraised by com¬ 
petent appraisors appointed by the marshal for 
that purpose, and the unencumbered estate in 
fee simple of Irvin E. Jones in each of said three 
parcels was appraised as follows: In No. 1, 
$4,000; No. 2, $700, and No. 3, $1,300, or a total 
of $6,000 (E. 3, 4; Bill, Par. 6). 

After advertisement, and on June 26, 1918, 
Jones’ interest in said three parcels was sold by 
the marshal collectively, and bid in by defendant 
for $325.00, defendant’s bid being the highest 
and only bid received; that thereafter defendant 
paid the purchase price, and on June 27, 1918, 
the marshal executed and delivered to defendant 
his deed conveying to defendant all the right, 
title, interest, estate, claim and demand of the 
said Jones in said three parcels (E. 4; Bill, 
Par. 6). 
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In February 1919, Lucy B. Jones, j wife of 
Irvin E. Jones, offered to pay defendant $600.00 
for the conveyance to her of defendant’s inter¬ 
est acquired by purchase at marshal’s sale in 
said three parcels of improved real estate, which 
offer defendant refused. Thereafter, Lucy B. 
Jones executed a deed dated February 7, 1919, 
conveying all her interest in said real ^state to 
defendant for a consideration of $400.0Q, which 
deed was recorded (B. 4-5; Bill, Par. 7). There¬ 
after, and on June 26, 1919, Lucy B. Jones re¬ 
ceived an absolute divorce from Irvin E. Jones 
in Virginia (K. 6; Bill, Par. S'). 

It is charged (R. 7, Par. 11) that each of said 
three parcels was improved by dwelling; that 
defendant had been an extensive owner of real 
estate in said District, was informed generally 
as to such values, and at the time he caused the 
issuance of the writ of fieri facias, the seizure 
of the three parcels of improved real estate 
thereunder, their sale collectively by the mar¬ 
shal and the purchase of same by defendant for 
$235.00, defendant well knew that the interest of 
the said Jones on any one of the three pieces 
of real estate was worth a sum greatly in ex¬ 
cess of the amount of his said judgment and 
costs; that the unencumbered interest of Jones 
in parcel No. 1 had been appraised at $4,000.00 
and was worth upward of fifteen tithes the 
amount of defendant’s claim; that the unen¬ 
cumbered interest of Jones in parcel No. 2 had 
been appraised at $700.00, and was worth ap¬ 
proximately three times the amount of; defend¬ 
ant’s claim; that the unencumbered interest of 
Jones in parcel No. 3 had been appraised at 
$1,300.00 and was worth about five times the 
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amount of defendant’s claim; that in equity and 
good conscience it was the duty of defendant in 
proceeding to collect his said judgment to cause 
only one piece of said real estate to be sold, and 
that the least valuable piece, namely No. 2 which 
had been appraised at $700.00; that defendant, 
well knowing the approximate value of the in¬ 
terest of the said Jones in said several pieces 
of real estate, and moreover being informed of 
the values placed thereon by the appraisors ap¬ 
pointed by the marshal, brought about the sale 
of all the real estate holdings of the said Jones 
in the District of Columbia, “not for the pur¬ 
pose of satisfying his said judgment, interest 
and costs, but in order that he might possess 
himself thereof, which it was unconscionable and 
immoral that he should do and a gross fraud 
upon these plaintiffs, devisees and heirs of the 
said Irvin E. Jones, deceased” (E. 7-8; Bill, 
Par. 12). 

That while defendant was in possession of 
said real estate, he collected rents therefrom, the 
amount of which was unknown to plaintiffs (E. 
8; Bill, Par. 13), and on August 18, 1919, de¬ 
fendant sold parcel No. 1 for $4,500.00; on Oc¬ 
tober 31, 1923, parcel No. 3 for $1,500.00 and on 
March 4, 1926, parcel No. 2 for $1,000.00 (E. 8; 
Bill, Par. 14). 

As entitling plaintiffs to bring and maintain 
the suit in their own right, they alleged that they 
were the only children, heirs at law and next of 
kin 1 of Irvin E. Jones, who died October 12,1923, 
in Philadelphia, Pennsylvania, leaving a last 
will and testament dated June 7,1916, which had 
been duly filed in the office of the Eegister of 
Wills for the District of Columbia for probate 
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and record, by the terms of which $11 of de¬ 
cedent’s estate, except his widow’s dower, was 
devised and bequeathed to plaintiffs unless they 
should die before reaching their majority; that 
said contingency not having happened, as one 
of the plaintiffs had reached her majority, plain¬ 
tiffs claimed they were entitled to $11 of the 
estate of which decedent died seized land pos¬ 
sessed (R. 2; Bill, Par. 3). 

Plaintiffs prayed that defendant be required 
to account to them for all moneys received by 
him from the sale of said three parcels of im¬ 
proved real estate and all rents and profits, to¬ 
gether with interest on all moneys received from 
the date each item was received to this date of 
final judgment, less any amount due defendant 
by the said Jones, with interest and costs, and 
less all legitimate expenses incurred by defend¬ 
ant while said property remained under his con¬ 
trol (R. 9). 

(2) Defendant’s Motion to Dismiss and Action Thereon. 

Personal service being made, defendant moved to 
dismiss the Bill for (1) lack of legal capacity in plain¬ 
tiffs to bring or maintain the suit; (2) lack jof inter¬ 
est in plaintiffs in the subject-matter of the suit; and 

(3) lack of power in the court to grant plaintiffs any 
relief. Upon hearing the court overruled the motion 
without prejudice (R. 23, F. 1). 

(3) Defendant’s Answer. 

Defendant thereupon answered (Ri 10-21), 
admitting the judgment against Jone^, the is¬ 
suance of the fieri facias, the seizure by the 
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marshal of the three pieces of described real 
estate, their sale at public auction and pur¬ 
chase by defendant (R. 12-13; Par. 6), and the 
subsequent sale by defendant of said real estate 
(R. 19-20; Ans., Par. 14); admitting that Jones 
did disappear from the District of Columbia 
and alleging that said disappearance was to 
avoid the payment of his just debts, and par¬ 
ticularly his debt to defendant. 

The answer then denies all averments in the 
bill of irregularity or misconduct on the part 
of defendant, and specifically denies that the 
marshal made any appraisal of the interest of 
Irvin E. Jones in any of said real estate (E. 
12-13; Ans., Par. 6), or that defendant had 
made or caused to be made, any inquiry into 
said 1 real estate or the titles thereto prior to 
the time he purchased same at the auction sale, 
that he had any knowledge at the time he bid 
in the property at the marshal’s sale of the 
extent of the interest of Jones in any of said 
property other than that the legal title, in whole 
or in part, stood in Jones’ name (E. 16- 
17); denies that defendant was an extensive 
owner of real estate in the District of Colum¬ 
bia and was well informed generally of such 
values; and denies that defendant’s conduct in 
connection with the sale and purchase of said 
property was in any wise inequitable, uncon¬ 
scionable or immoral or a fraud upon Jones or 
any person connected with him by blood or 
marriage or claiming under or through him, or 
was for the purpose of enriching himself at the 
expense of Jones (R. 18-19; Ans., Par. 12). 

The answer alleged that the judgment ob¬ 
tained June 27, 1916 was upon a note signed by 
Jones as maker and endorsed by Borne r, and 
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represented money actually loaned by defend¬ 
ant to Jones; that when said note matured 
Jones and Borner ignored the same, and ig¬ 
nored repeated demands upon them for pay¬ 
ment; that as a last resort, defendant filed suit 
and obtained judgment; that after judgment 
was entered, defendant sought, without re¬ 
course to execution, to induce Jones and Bor¬ 
ner to pay the judgment; that Jopes and 
Borner ignored said requests; that later de¬ 
fendant was unable to locate or communicate 
with either Jones or Borner, and only as a 
last resort and after said judgment had been in 
full force for nearly two years did defendant 
take steps to enforce payment out of any prop¬ 
erty owned or held by either Jones or Borner 
in the District of Columbia; that said action 
was taken solely for the purpose of enforcing 
the payment of defendant’s just claim against 
Jones, and was rendered necessary by the fail¬ 
ure and refusal of the said Jones to pay his 
just debt to defendant (R. 13-14; Ans.J Par, 6). 

The answer further alleged that Jones knew, 
or must have known, that said judgment was 
a lien upon whatever interest he had in said 
three pieces of real estate, and knew,, or must 
have known, the extent and value of his said 
interest therein (R. 17), that he knew of said 
execution and sale as Jones had pricir to the 
marshal’s sale received some rent monthly from 
said real estate, and after said sale received no 
further rent, which was in itself notice to Jones 
of the action taken by defendant (R. J.2; Ans., 
Par. 4); that Jones was alive at the time said 
real estate was seized by the marshal arid sold at 
public auction and remained alive for'a period 
of more than five years thereafter, during all of 

2 p 
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which time he remained silent, and that by his 
inaction Jones indicated that he did not desire 
to question the validity of said execution and 
sale and that his conduct was equivalent to an 
acquiescence on his part in said execution and 
sale (R. 12); that at the time of the death of the 
said Jones he was estopped by his own laches 
from bringing or maintaining any suit to ques¬ 
tion defendant’s title to said property (R. 12); 
that although Jones remained alive for more 
than five years after said execution and sale, 
neither Jones, nor any one acting for him ten¬ 
dered defendant the amount of said judgment 
and requested a reconveyance of said property; 
that after Jones’ death and before defendant dis¬ 
posed of the remaining two pieces of said prop¬ 
erty, no person claiming any interest in said 
property under or through the said Irvin E. 
Jones tendered defendant the amount of his 
said judgment and requested a conveyance of 
said property; that defendant being advised 
that he had a good title to said property sold 
and disposed of same to bona fide purchasers 
for value without any intimation from any 
source that his ownership of said property was 
in any wise questioned; that said Jones was not 
possessed of any interest in said property at the 
time of his death, and, therefore, plaintiffs could 
not have inherited any interest in said property 
as heirs at law or next of kin of Jones, and are 
entitled to no greater consideration and have 
no higher standing in a court of equity than the 
said Jones would have had were lie alive (R. 
18). 

The answer set up the will of Irvin E. Jones, 
which had been merely filed in the Office of the 
Register of Wills, and alleged as an affirmative 
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defense that if at the time of Jones; death he 
was seized and possessed of any interest in said 
property, which defendant denied, said interest 
could only be asserted by a legal representative 
or representatives appointed by the Probate 
Court, and that plaintiffs were without legal 
capacity in their own right to bring or maintain 
the suit (R. 11; Ans., Par. 3; R. 20; jAns., Par. 
16a). 

The answer further set up as additional af¬ 
firmative defenses, (1) the gross laches of Jones 
(R. 12, 18); (2) lack of interest of plaintiffs in 
the real estate to bring or maintain tlje suit (R. 
20; Ans., Par. 165); and (3) lack of) power in 
the court to afford plaintiffs any relief (R. 20; 
Ans., Par. 17). 

(4) Revival of Suit Against Administrators. 


October 4,1929, defendant, Herman W. Van Senden, 
died and by order entered June 10, 1930, the suit was 
revived and defendant’s administrators made parties 
defendant. October 2, 1930, said administrators 
adopted as their answer the answer filed b^ r their in¬ 
testate during his life. Issues were joined and the 
case came on for hearing October 23,1930 (li. 23, F. 1). 


(5) Findings in Lieu of Formal Statement of 


Evidence. 


Shortly before February 13, 1931, on which date the 
trial judge resigned as a member of the Supreme Court 
of the District of Columbia and qualified as a member 
of this Court, he advised counsel for the respective 
parties that he would sign a decree in conformity with 
the prayers of the bill. To avoid delay incident to a 
reference of the case to the auditor and to lenable the 
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trial judge to pass upon and approve the record for 
appeal, by agreement of counsel, special findings of 
fact and conclusions of law (R. 22-34) were approved 
by the court “in lieu of a formal statement of evi¬ 
dence” (R. 35). 

Objection is made to seven findings, viz., Findings 
III (R. 25), IV (R. 25), V (R. 25-6), VI (R. 27), VII 
(R. 27-8), IX (R. 29-31), and X (R. 31-3), of the 
thirteen separate findings of the trial judge, upon the 
grounds that there is either no evidence in the record 
to support them, or that said findings are based on evi¬ 
dence improperly admitted over objection and excep¬ 
tion (R. 35, 38-9). Believing said objections and ex¬ 
ceptions to be good as to all of said seven findings, 
and that this Court will sustain said objections, reject 
the evidence and decide the case as though it was not 
in the record, Field v. U. S., 9 Pet. 202; Oates v. U. S., 
233 F. 201 at 205; and further insisting that the facts 
stated in said seven findings have no evidentiary value 
in establishing, or tending to establish any course of 
conduct on the part of appellants intestate to fraudu¬ 
lently acquire said real estate, or to excuse the gross 
laches of appellees, or their father, Jones, through 
whom they claim, and that any wrong or improper 
inference drawn by the trial judge from said facts will 
be corrected, Budd vs. Com’r of Int. Rev., 43 F. (2d) 
509, 512; In re Heilbron Bros. Inc. (D. C.), 226 F. 803, 
the following statement will be confined to facts estab¬ 
lished by proper evidence or proper conclusions to be 
drawn from the facts properly included in said seven 
findings: 
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(a) The Evidence Disclosed: 

That on June 27, 1916, defendants’ intestate 
obtained judgment against Irvin E. Jones and 
Ludwig H. Borner on a promissory inote for 
$250.00, together with interest thereon from 
March 23,1916, and costs of suit, and on August 
3, 1916, caused said judgment to be dobketed in 
the Supreme Court of the District of Columbia 
(R. 23, F. II); 

That defendants’ intestate waited nearly two 
years after obtaining said judgment befpre caus¬ 
ing the issuance of fieri facias May 24, 1918, 
under which the marshal seized the three parcels 
of improved real estate (R. 23, F. II);! 

That the marshal appointed two appraisors 
to appraise the three parcels; that no appraisal 
was made of the interest of Irvin E. Jones in 
any of said three parcels, but an appraisal was 
made of each of the three parcels irrespective 
of ownership as follows: No. 1, $8,000; No. 2, 
$700; and No. 3, $1,300 (R. 23-4, F. II); 

That after due advertisement and on June 
26, 1918 the interest of Jones (whatever it 
might be) in each of the three parcels was 
offered for sale in front of the Court flouse at 
public auction separately, and not collectively; 
that Jones’ interest in parcel No. 1 was first 
offered for sale and was purchased by defend¬ 
ants’ intestate for $200; that immediately 
thereafter Jones’ interest in parcel No. 2 was 
offered for sale and purchased by defendants’ 
intestate for $10; that immediately thereafter, 
Jones’ interest in parcel No. 3 was offered for 
sale and purchased by defendants’ intestate for 
$25.00. At said sales defendants’ intestate was 
present accompanied by his attorney) Charles 


14 


Poe, and defendants’ intestate was the only 
bidder. There were other persons present, and 
the sales were free and open. There was no 
evidence that defendants’ intestate at the time 
of said sales had any knowledge of the real in¬ 
terest of Irvin E. Jones in any of said im¬ 
proved real estate (R. 24, F. II). 

That on June 27, 1918, the marshal executed 
a deed conveying to defendants’ intestate “all 
the right, title, interest, estate, claim and de¬ 
mand of * * * Irvin E. Jones in and to all” 
of the three parcels of improved real estate 
above described (R. 24, F. II). 

That Jones’ whereabouts were known to ap¬ 
pellees until sometime after June 15, 1918, and 
that Jones had knowledge of the seizure and 
sale of the real estate and its purchase by ap¬ 
pellants’ intestate on the dates they occurred; 
that he remained inactive until his death Oc¬ 
tober 12, 1923. There was no evidence as to 
when appellees first learned of the seizure and 
sale of the property, or tending to excuse the 
inaction of Jones during his life, or of appel¬ 
lee^ after his death until the filing of their bill 
March 16,1927. 

That on February 7, 1919, Lucy B. Jones, 
then the legal guardian of plaintiffs conveyed 
whatever interest she had in said real estate to 
defendants’ intestate for a consideration of $400 
(R. 29, F. VIII). 

That defendants’ intestate died October 4, 
1929, leaving no records throwing any light, 
upon any transaction in connection with the 
three parcels of real estate. Charles Poe, at¬ 
torney for defendants’ intestate at the time of 
the marshal’s sale June 26, 1918, died in 1921. 


Lawrence Hufty, attorney for Irvin E. Jones 
in 1918, died in 1925 (R. 33, F. XII). 

Appellee, Bessie A. O’Brien was bopn June 
16, 1904, and did not see or hear fiiom her 
father, Irvin E. Jones, for a great nutnber of 
years before his death, October 12th, 1923. Ap¬ 
pellee Myrtle E. Elgin was born April 19, 1908, 
and remembered having only seen her father 
once during his life, which was a number of 
years before his death (R. 33, F. XI). 

(6) Defendants Renewed Their Motion to Dismiss. 

At the conclusion of plaintiffs’ ease and hgain at 
the conclusion of the whole case, defendants renewed 
their motion to dismiss the bill on the grounds stated 
in their answer, viz: (1), gross laches on the j part of 
Jones; (2) failure of plaintiffs to establish any in¬ 
terest in the real estate sufficient to enable them to 
bring or maintain the suit; (3) that if Joijes died 
seized and possessed of any interest in said real estate 
it passed by his will then admitted to probate to trus¬ 
tees, who alone could bring or maintain the suit, and 
(4) lack of power in the court to afford plaintiffs the 
relief prayed or any relief whatsoever, which motions 
were separately overruled and exceptions allowed (R. 
23, F. I; Bill, R. 20, Ans., Par. 16; R. 20, Aijis., Par. 
17). | 

(7) Plaintiffs Granted Leave to Amend Their Bill. 

Thereupon plaintiffs moved the court for leave to 
amend their bill by making Bessie A. O’Brien and 
Myrtle E. Elgin as administratrices of the estate of 
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Irvin E. Jones, parties plaintiff. Over objection and 
exception leave to so amend their bill was granted 
R. 23, F. I) and on February 12, 1931, over objection 
and exception, plaintiffs were allowed to file an amend¬ 
ment to their bill which was designed and intended to 
make Bessie A. O’Brien and Myrtle E. Elgin as ad¬ 
ministratrices of the estate of Irvin E. Jones, parties 
plaintiff (R. 21-2), but which in fact merely amended 
the title of the bill and did not amend or change the 
body of the bill, wherein they sue in their capacity as 
individuals. 

(8) Conclusions of Law, Final Decree, Appeal, and 
Assignment of Errors. 

From the facts the court concluded as matter of 
law that defendants’ intestate had by his course of 
conduct fraudulently acquired said three parcels of 
real estate of the said Irvin E. Jones and that plain¬ 
tiffs were entitled to a money decree for all moneys 
received by defendants’ intestate from the sale of 
said real estate and all rents and profits, together with 
interest on all moneys received from the date each 
item was received, less the amount of defendants’ in¬ 
testate’s judgment for $250.00, interest and costs, and 
less all expenses in connection with the management 
and sale of the property, and interest thereon from 
the date the expenses were paid (R. 34), and entered 
final decree in favor of plaintiffs for $11,775.37 (R. 
34), from which an appeal was prosecuted to this 
court (R. 35-6), seventeen separate grounds of error 
being assigned (R. 36-39). 
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ARGUMENT. 

Note. —Defendants in the court below are Appel¬ 
lants here, and Plaintiffs in the court belo\y are Ap¬ 
pellees here, and will hereinafter be referred to as 
“Appellants” and “Appellees”. 

Attention is invited in the inception to two patent 
erroneous conclusions of law (R. 34) upon which the 
final decree (R. 35-6) rests. The trial judge held: 

(1) That Appellants’ intestate “by }iis course 
of conduct fraudulently acquired the real estate 
of the said Irvin E. Jones”, and, 

(2) “That laches has not been established 
against either the said Irvin E. Jones or the 
plaintiffs” (R. 34). 

Seventeen separate grounds of error are| assigned 
on appeal (R. 36-9), sis of which deal with the findings 
of the trial judge included in the record o\ier objec¬ 
tion and exception. If there is any evidence in the 
record forming even a shadowy basis for said conclu¬ 
sions of law it must be found in said seven findings of 
fact. If these seven findings were improperly in¬ 
cluded then there is no possible factual basis for the 
conclusions of law and the decree. Accordingly the 
seven findings will be first considered. 

In considering the objections to the seven findings 
of fact attention of this Court is invited tb certain 
well established principles of law. The object of this 
suit was to establish a trust ex maleficio, wjiich is a 
constructive trust arising entirely by operation of 

3 V \ 
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law, and is impressed upon tlae malefactor because of 
his wrong or fraud, for the purpose of working out 
right and justice, or frustrating the fraud, 23 A. L. R. 
1497-S. It rests solely upon fraud. Fraud is never to 
be presumed, nor can it be established except upon 
clear proof, 23 A. L. R. 1498; McDaniel v. Parish, 4 
App. D. C. 213, 216; U. S. v. Arredondo, 6 Peters 691, 
at 716; Budd v. Com’r of Int. Rev., 43 F. (2d) 509, 512. 
If the motive and design of an act may be traced to an 
honest and legitimate source equally as to a corrupt 
one, the former ought to be preferred, U. S. v. Ar¬ 
redondo, 6 Peters 691 at 716. If the trial judge im¬ 
properly admitted evidence and based his conclusions 
upon said 1 evidence, or drew a wrong inference from 
evidence properly admitted this Court will correct the 
error, Budd v. Com’r of Int. Rev., 43 F. (2d) 509, 512; 
In re Heilbron Bros., Inc. (D. C.), 226 F. 803. 

Likewise, in considering said objections to said seven 
findings of fact a brief review, even at the expense of 
repetition, of what actually transpired, will be helpful 
in determining the substance of the objections made. 

The record discloses that on June 27, 1916, appel¬ 
lants’ intestate obtained a judgment against Irvin E. 
Jones and Ludwig H. Borner on a promissory note 
for $250.00 together with interest thereon from March 

23, 1916, and costs of suit (R. 23, F. II). No atten¬ 
tion was paid to said judgment by the judgment 
debtors, and nearly two years thereafter, and on May 

24, 1918, appellants’ intestate caused a writ of fieri 
facias to issue under which the marshal levied upon 
the interest of Jones in three parcels of improved real 
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estate (R. 23-4, F. II). Thereupon the marshal caused 
the three pieces of improved real estate I to be ap¬ 
praised, there being no appraisal of any interest of 
Jones therein, and after due advertisement and on 
June 26,1918, offered for sale at public auction in front 
of the court house “all right, title, claim ahd interest 
of Irvin E. Jones in and to” each separate parcel. 
The interest of Jones in parcel No. 1 was first offered 
for sale and purchased by appellants’ intestate for 
$200, which was the highest bid submitted. The in¬ 
terest of Jones in parcel No. 2 was then offered for 
sale and purchased by appellants’ intestate for $10, 
which was the highest bid submitted. Jones’ interest 
in parcel No. 3 was then offered for sale and purchased 
by appellants’ intestate for $25, which was the highest 
bid submitted. There were other persons present, but 
appellants’ intestate was the only bidder. The sales 
were free and open. There was no evidence that ap¬ 
pellants’ intestate had at any time before said sales 
occurred any knowledge of the real interest of Jones 
in any of said real estate (R. 24, F. 2). On June 27, 
1918 the marshal executed and delivered to appellants’ 
intestate a deed conveying “all right, title) interest, 
estate, claim and demand of Jones in and to said three 
parcels of real estate” (R. 24). There is no claim of any 
irregularity in the judgment, the issuance of the writ 
of fieri facias, the advertisement or the sale. The pre¬ 
sumption therefore is that appellants’ intestate exer¬ 
cised only his lawful rights and w T as guilty of no im¬ 
proper conduct. This presumption must continue until 
overcome by convincing evidence, McDaniel v. Parish, 
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4 App. D. C. 213, at 216 and 222. The seven findings 
objected to will now be considered in the light of the 
preceding statement. 

11th Error Assigned (R. 38). 

“It was error for the Court to have included 
Finding III, there being no evidence that the 
title 1 to said real estate therein described was 
ever in Irvin E. Jones, or that the said Irvin E. 
Jones had any interest therein, said finding of 
ownership of Irvin E. Jones being based solely 
upon the allegations contained in the 9th para¬ 
graph of plaintiffs’ bill, unsupported by any 
proof that the title in whole or in part to said 
real estate ever was in Irvin E. Jones, and in 
view of the admission of counsel for plaintiffs 
at the trial that said real estate no longer formed 
any part of the case.” 

This Finding III (R. 25) relates to a fourth parcel 
of real estate which was eliminated from the case be¬ 
fore trial. The trial judge certifies (R. 25): 

“There was no evidence introduced at the 
trial of the case with relation to the facts set 
out in this, Finding 111, the finding being bases 
solely on the allegations contained in the bill 
and the original answer thereto of defendants’ 
intestate, and during the trial it was conceded 
by counsel for plaintiffs that the real estate 
referred to in this finding was out of the case. 
This finding is included over objection and ex¬ 
ception of defendants.” 

The bill (R. 6, par. 9) alleges that on June 5, 1923, 
appellants’ intestate caused to be issued a writ of 
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fieri facias, the seizure thereunder of Jones’ Interest 
in the real estate by the marshal, which is alleged to 
have been a one-half interest, and a sale of Junes’ in¬ 
terest at public auction and its purchase by appellants’ 
intestate. The answer (R. 15, par. 9) denies any per¬ 
sonal knowledge with reference to any matter Or thing 
alleged in the bill pertaining to this fourth piece of 
real estate. It states that appellants’ intestate believes 
that a writ of fieri facias was issued and the interest 
of Jones in the real estate was sold and purchased in 
the name of appellants’ intestate. It states that this 
was done without the knowledge of appellants’ in¬ 
testate and by his then attorney, who was not his at¬ 
torney at the time the first sale occurred, and that the 
issuance of the writ was a mistake. It states that 
when the matter came to his knowledge he disclaimed 
any interest in the real estate, made no attempt to 
enter into possession thereof and never thereafter ex¬ 
ercised or attempted to exercise any ownership, con¬ 
trol or dominion over said property. When his at¬ 
tention was called to the fact by the bill of complaint 
that a record title to said real estate by reason of the 
marshal’s deed was in him he promptly executed a deed 
conveying whatever record title stood in his name to 
appellees. The answer did not admit that Jones was 
possessed of an undivided one-half interest in fee sim¬ 
ple worth about $550, unencumbered except ! for un¬ 
paid taxes and dower. The bill contained no aver¬ 
ment that this piece of real estate was in appellants’ 
intestate’s “possession at the time of the filing of this 
suit ’ ’, and the answer expressly denied it. Thi answer 
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was sworn to by appellants’ intestate. It is settled 
law that in the absence of proof to the contrary the 
statements in the answer must be accepted, Ladd v. 
Ladd, 8 How. 9, at 28, 12 L. at 974. This finding 
was included in the record for the obvious purpose of 
attempting to show that appellants’ intestate caused 
the seizure and sale of this fourth piece of property, 
entered into and remained in possession thereof and 
enjoyed the income therefrom until appellees filed 
their suit and then for the first time abandoned his 
possession, which is directly opposite to what the plead¬ 
ings show. No inference of fraud can properly be 
drawn from the pleadings with reference to this trans¬ 
action. 

As this finding is without evidentiary basis to sup¬ 
port it, and was included in the record over objection 
and exception (R. 25) this Court will reject the find¬ 
ing and decide the case as though it was not in the 
record, Oates v. U. S., 233 F. 201, at 205. 

12th Error Assigned (R. 38). 

,f It was error to include in said findings any 
of the matter set out in Finding V, there being 
no evidence that any of said facts came to the 
personal knowledge of defendants’ intestate 
prior to March 16, 1927, the date of the filing 
of the original bill.” 

The evidence upon which this Finding V (R. 25-6) 
is based relates solely to discordant marital relations 
existing between Irvin E. Jones and his wife, Lucy, 
co m mencing in the year 1913 and culminating in a 
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divorce June 26, 1919. The bill averred (R. $-3, par. 
4) that in January, 1913, the mother of appellees filed 
suit for limited divorce against Irvin E. Jones, and 
on April 16, 1914, obtained a favorable decree that in 
the course of said proceedings Jones was required by 
decree of the court to pay his wife alimony and; mainte¬ 
nance for the support of herself and appellees, and al¬ 
leges on information and belief that sometiipe after 
August, 1916, Jones left the District of Columbia “to 
avoid the payment of the sums so ordered to be 
paid * * * and never thereafter returned, so far 

as plaintiffs know”. There was no averment that any 
of said facts were known to appellants’ intestite. The 
evidence disclosed that the suit filed in January, 1913, 
and the decree entered April 16, 1914, was terminated 
by the voluntary return of Lucy to her husband in 
February, 1915 (R. 25-6, F. V). Appellees then of¬ 
fered evidence relating to other and different suits 
for divorce, to which objection was made! on the 
grounds of surprise, and further that it had not been 
shown that any of the facts embraced in said tendered 
evidence were known to appellants’ intestate prior to 
the execution and sale, which objection was overruled, 
exception allowed and the evidence admitted (R. 26). 
The Trial Judge certifies that “there was no evidence 
offered that any of the facts set out in this, Finding 
V, came to the personal knowledge of Van| Senden 
until after March 16, 1927” (R. 26). The jlaw im¬ 
puted no knowledge to appellants’ intestate! and no 
duty rested upon him to have acquainted himself with 
Jones’ domestic affairs. The facts set out in tihis find- 
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ing, unless shown to have been known to appellants’ 
intestate prior to the sale, have no evidentiary value, 
and could not properly be used as a basis for any find¬ 
ing imputing misconduct to appellants’ intestate. As 
the evidence upon which this finding was based was 
improperly admitted over objection and exception (R. 
26), improperly included in the finding over objection 
and exception (R. 35) and assigned as error (R. 38), 
this Court should reject the finding and decide the 
case as though it was not in the record, Field v. U. S., 
9 Peters 202. 


13th Error Assigned (R. 38). 

“It was error to include in said findings, 
Finding VI, there being no allegation in the bill 
that Irvin E. Jones drank intoxicating liquor 
to excess and there being no evidence offered 
showing or tending to show that defendants’ in¬ 
testate had any knowledge of any of the mat¬ 
ters set out in this finding prior to March 16, 
1927.” 

The bill (R. 1-10) contains no averment of any mat¬ 
ter or thing set out in this paragraph, except the aver¬ 
ments in paragraph four (R. 2) that “sometime after 
the first day of August, 1916, said Irvin E. Jones left 
the city of Washington, District of Columbia, and 
thereafter until after his death on the 12th day of 
October, 1923, his whereabouts were unknown to the 
plaintiffs”. There were no averments with reference 
to the use of intoxicating liquors by Jones or his ar¬ 
rests for drunkenness, nor the collections of rents by 


25 


Donohue Bros. Objection -was made at the trial by 
counsel for appellants to the introduction of! any evi¬ 
dence relative to the use of intoxicating liquor by 
Jones or his arrests, or the collections of |rents by 
Donohue Bros, on the stated grounds that it had no 
relation to any allegation in the bill and further that 
it had not been shown that appellants’ intestate had 
any knowledge of said facts prior to the execution and 
marshal’s sale. The objection was overruled and ex¬ 
ception allowed (R. 27, F. VI). Objection was made 
to the introduction of any evidence tending to estab¬ 
lish the averment in the bill that appellee^ had no 
knowledge of the whereabouts of Jones after sometime 
after the 1st day of August, 1916, and until his death 
October 12, 1923, on the stated ground that it had not 
been shown that appellants’ intestate had any knowl¬ 
edge of the lack of knowledge of appellees with refer¬ 
ence to the whereabouts of Jones during said period. 
The objection was overruled and exception allowed 
(R. 27, F. IV). The answer (R. 11-12, par. 4) admits 
that sometime after August, 1916, Jones absented 
himself from the District of Columbia, but denies that 
appellants’ intestate had any knowledge whether ap¬ 
pellees knew his whereabouts, or whether they made 
any efforts to locate him. It denies any knowledge of 
the reasons which actuated Jones in absenting him¬ 
self, but states upon belief that he absented himself 
for the purpose of avoiding the payment of his just 
debts, and particularly his debt to appellants’ intes¬ 
tate. The Trial Judge certifies that all of! the evi¬ 
dence in this finding was admitted over objection and 
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exception and that there was no evidence that appel¬ 
lants’ intestate had any knowledge of any of said 
facts prior to March 16, 1927, except the disappear¬ 
ance of Jones (E. 27, F. VI). The law imputed no 
knowledge to appellants’ intestate and no duty rested 
upon him to have acquainted himself with the facts 
set out in this finding. In the absence of proof that 
appellants’ intestate had knowledge prior to the execu¬ 
tion and sale of the facts set out in this finding the 
denial in the answer must be accepted, Ladd v. Ladd, 
8 Howardi9 at 28. The facts set out in this finding, 
unless shown to have been known to appellants’ intes¬ 
tate prior to the sale, have no evidentiary value, and 
could not properly be used as a basis for any finding 
imputing misconduct to appellants’ intestate. The 
evidence upon which this finding is based having been 
improperly admitted over objection and exception (E. 
27), improperly included in the record over objection 
and exception (E. 35), and assigned as error on appeal, 
this Court should reject the finding and decide the 
ease as though it was not in the record, Oates v. U. S., 
233 F. 201 at 205. 

14th Error Assigned (R. 38). 

It was error for the Court to have included in 
said findings the matter set out in Finding VII, 
there being no evidence that at the time defend¬ 
ants’ intestate purchased said property he had 
any knowledge of the true interest of Irvin E. 
Jones therein.” 

The evidence upon which Finding VII (E. 27) is 
based was offered during the trial and portrays the 
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record title of Irvin E. Jones in each of the three par¬ 
cels of real estate as of the date of the marshal’s sale, 
June 26, 1918. Its introduction was objected to on the 
stated ground “that there was no evidence that defend¬ 
ants’ intestate at the time of the sale had ahy knowl¬ 
edge of what interest Jones had in any of the three 
parcels”, which objection was overruled and excep¬ 
tion allowed (R. 28). More than a year before the 
trial appellants’ intestate died. The only Statement 
in the record, based upon personal knowledge, relat¬ 
ing to appellants’ intestate’s knowledge or lack of 
knowledge is the statement appearing in the answer 
(R. 17) verified by appellants’ intestate before his 
death (R. 20), viz.: “That when- defendant bid said 
property in at the marshal’s sale, defendant did not 
know the extent of the interest of Irvin E. Jones in any 
of said property, other than that the legal title in whole 
or in part stood in Jones’ name.” In the absence of 
proof to the contrary the statement in the answer must 
be accepted, Ladd v. Ladd, 8 How. 9 at 28, 12 L. ed. at 
974. 

As the evidence upon which this finding is based was 
improperly admitted over objection and exception (R. 
28), and improperly included in said finding over ob¬ 
jection and exception (R. 35), this court Should re¬ 
ject the finding and decide the case as though it was 
not in the record, Oates v. U. S., 233 F. 201 at 205. 

15th Error Assigned (R. 38-39). 

j 

“It was error for the Court to havfe admitted 
the evidence upon which Finding IX is based, 
plaintiffs by reason of the long inaction and 
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gross laches of Jones, unexplained, and after 
Jones’ death, by their long delay and gross 
laches, unexplained, having deferred the bring¬ 
ing of their suit until such time as defendants’ 
intestate was disabled from rendering an ac¬ 
counting for all moneys expended by him, and 
thus placing defendants at the disadvantage of 
being able to show at best only such payments 
as were made by their intestate and shown by 
records of the District of Columbia and of the 
agent; who collected the rents from the proper¬ 
ties while in the possession of their intestate, 
which showing was only a partial showing of 
the expenses that their intestate must have 
paid.” 

The evidence upon which this Finding IX (R. 29-31) 
is based, except the payment by appellants’ intestate 
of water rent, taxes and commissions on rents shown 
by documentary- evidence, and purporting to establish 
the net profit accruing to appellants’ intestate from 
the acquisition, use and sale of the three parcels of 
improved real estate, was objected to by appellants’ 
attorney on the stated ground that the inaction of 
Jones during his life and of appellees after his death 
for nearly nine y^ears before bringing suit, and the 
death before the case was reached for trial of appel¬ 
lants’ intestate, prevented appellants from showing 
the actual expenses incured by their intestate in con¬ 
nection with the sales and maintenance of the property 
while under his control and the actual profits that ac¬ 
crued. The objection was overruled and exception al¬ 
lowed and noted (R. 31). 
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Irvin E. Jones was alive on May 24, 1918, when the 
real estate was seized by the marshal, which was legal 
notice, Herbert v. Bicknell, 233 U. S., 69 at 74, and 
cases therein cited. In addition to legal notice, Jones 
had actual notice. He was alive and received rent 
from the property up to June 27, 1918, the daje of the 
marshal’s deed to appellants’ intestate. No refits were 
received by Jones thereafter. The stoppag^ of the 
rents after June 27, 1918, was equivalent tb actual 
notice. Jones died October 12, 1923, five years and 
four months after the marshal’s sale, and the record 
offers no explanation for his inaction during all of 
said period, except an evident intent to abandon the 
property. More than four years prior to his death, 
appellants’ intestate sold parcel No. 1 (R. 8; Bill, Par. 
15; R. 19; Ans. Par. 14). By reason of his gross laches, 
whatever remedy Jones may have had to set aside 
said sale, at the time of his death had passed beyond 
recall. (See authorities cited under 2nd find 3rd 
Errors Assigned pp. 36, 38) and no rights in said real 
estate could have passed by devise or operatiojn of law 
to appellees, his children (id). 

Appellee, Bessie A. O’Brien, was born June 16, 1904 
(R. 33, F. Nl), and became of lawful age June 16, 1922 
(D. C. Code, Sec. 58, Chap. 3, Title 15, p. 147, com¬ 
pleted to March 4, 1929). She had been of lawful ago 
for one year and four months before the death of her 
father Irvin E. Jones. Appellee, Myrtle E. Elgin, was 
born April 19, 1908 (R. 33, F. XI) and became of law¬ 
ful age April 19, 1926. During their minorjity they 
were under the legal guardianship of their | mother, 
Lucy B. Jones, who on February 7, 1919, with full 
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knowledge of what had transpired, conveyed whatever 
interest she had as the wife of Irvin E. Jones in said 
three parcels of real estate to appellants’ intestate 
(R. 29, F. VIII). The record is silent as to the time 
appellees obtained knowledge of the seizure and sale 
of the real estate by the marshal and the surrounding 
circumstances. They remained inactive from the date 
of their father’s death, October 12, 1923, to March 
16, 1927, the date upon which their bill was filed. In 
the meantime, and on October 31, 1923, appellants’ 
intestate sold parcel No. 2 and on March 3, 1926 sold 
parcel No. 3 (R. 8; Bill, Par. 14; R. 19; Ans. Par. 14). 
The record offers no explanation for the long delay in 
filing their suit. 

Appellants’ intestate died October 4, 1929, leaving 
no records throwing any light upon any transaction in 
connection with said three parcels of real estate. His 
attorney, Charles Poe, who obtained the judgment and 
directed the execution and sale, died in 1921, Lawrence 
Hufty, attorney for Irvin E. Jones in 1918, died in 
1925 (R, 33, F. XII). At the trial appellants were dis¬ 
abled by reason of the death of their intestate and the 
long lapse of time, due solely to the gross laches of 
Jones and appellees, from showing what profit actually- 
resulted from the purchase of said real estate by their 
intestate and its subsequent sale. Two of the par¬ 
cels were in bad condition and required frequent re¬ 
pairs, (R. 31), but the cost of such repairs and many 
other expenses that must have been paid by appellants’ 
intestate could not be shown. The answer avers (R. 
19, par. 13) that appellants’ intestate had then no 
records showing the income from said property; that 
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to the best of his recollection and belief, the rents re¬ 
ceived from said three parcels during the itime he 
owned same were but little more, if any, than Sufficient 
to pay necessary repairs, taxes and other costs!. Under 
such circumstances the court will not permit appellees 
to take advantage of the gross laches of their father as 
well as their own laches to the injury of appellants, 
Hammond vs. Hopkins, 143 U. S., 224; 36 L. Ed. 134, 
wherein the court says: 

“In all cases where actual fraud is not made 
out, but the imputation rests upon conjecture, 
where the seal of death has closed the lips of 
those whose character is involved, and lapse of 
time has impaired the recollection of 'transac¬ 
tions and obscured their details, the welfare of 
society demands the rigid enforcement of the 
rule of diligence. The hour glass must supply 
the ravages of the scythe, and those who have 
slept upon their rights must be remitted to the 
repose from which they should not have been 
aroused.” See also last paragraph of fdot notes 
p. 135 L. Ed. 

The evidence upon which this finding was bhsed was 
improperly admitted over objection and exception (R. 
31). It was improperly included in the finding over 
objection and exception (R. 35), and this Court should 
reject the findings and decide the cases as though it 
was not in the record, Oates v. U. S., 233 F. 20j. at 205. 

| 

16th Error Assigned (R. 39). 

| 

“It was error for the Court to have aidmitted 
in evidence the matter embraced in Finding X, 
and to have included same in the Court’s find- 
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ings, the plaintiffs having made no explanation 
of the failure of Jones for more than five years 
during his life to take any action, and having 
failed to make any explanation of the failure of 
plaintiffs to take any action for more than four 
years after Jones’ death, and by said failure 
having been guilty of such gross laches as barred 
their right to bring or maintain the suit.” 

The evidence upon which this Finding X (E. 31-3) 
is based was admitted over objection of appellants’ 
attorney, viz., that whatever interest Irvin E. Jones 
might have had in the three parcels of real estate had 
been extinguished by his gross laches before his death, 
October 12, 1923, and that no descendable interest in 
said real estate could have passed by operation of law 
to appellees, which objection was overruled, and ex¬ 
ception allowed and noted (E. 33, F. X). The finding 
recites the death of Jones, the filing of his will in the 
office of the Eegister of Wills, sets out the will and 
recites its admission to probate and the issuance of 
letters of administration c. t. a. to appellees. To avoid 
repetition, reference is here made to the preceding 
error assigned (Assignment 15), wherein the unex¬ 
plained gross laches of Jones during his life are re¬ 
viewed which operated as an extinguishment before his 
death of any right he may have possesesd to have had 
the sale set aside. His right being extinct it would not 
have been devised by will to appellees. The evidence 
upon which this finding is based was improperly ad¬ 
mitted over objection and exception (E. 33), im¬ 
properly included in the findings over objection and 
exception (E. 35), and was improperly used by the 
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trial Judge in part as a basis for the final decree, and 
this Court should reject the finding and decide the ease 
as though it was not in the record, Oates v. U. S., 233 
F. 201 at 205. 


No error was assigned on appeal (E. 36-19) for the 
inclusion of Finding IV (E. 25). This finding was 
included over objection and exception (E. 25. 35). The 
objection to the finding was and is that appellees have 
shown no interest in the subject matter entitling them 
to maintain their suit which will hereinafter be con¬ 
sidered. 


Counsel for appellants will now consider the remain¬ 
ing ten errors assigned. 

2nd and 3rd Errors Assigned (R. 37). 

“2. It was error to hold that the;failure of 
Irvin E. Jones after the marshal’s sale on June 
26, 1918, for five years, three months and six¬ 
teen days and at any time before his death on 
October 12,1923, and before the sale of a part 
of the property by defendants’ intestate, to take 
any action to set aside said sales, which failure 
is unexplained in the bill or record, did not con¬ 
stitute such gross laches as would bar the bring¬ 
ing or maintaining of the suit. 

“3. It was error to hold that the failure of the 
plaintiffs after the marshal’s sale on June 26, 
1918, for eight years, nine months and twenty 
days, and until long after the sale by defend- 

I 

5 p 
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ants’ intestate of the last piece of real estate to 
take any action to set aside said sales, which 
failure is unexplained in the bill or record, did 
not constitute such gross laches as would bar 
the bringing or maintaining of the suit.” 

Assignments 2 and 3 (R. 37) being somewhat inter¬ 
related will be considered together. 

The bill averred the judgment entered June 27,1916, 
the issuance of the writ of fieri facias May 24,1918, the 
seizure by the marshal of the real estate to satisfy the 
judgment, the appraisal of the real estate by appraisers 
duly appointed by the marshal, the sale of the real 
estate at public auction June 26, 1918, its purchase by 
appellants’ intestate and the execution and delivery 
of the marshal’s deed to appellants’ intestate June 28, 
1918 (R. 3, 4, bill, par. 6). It averred that sometime 
after the 1st of August, 1916 (no date being stated, 
and which might have been anytime before Jones’ 
death), Jones left the District of Columbia, and there¬ 
after and until his death on the 12th day of October, 
1923, his whereabouts were unknown to the plaintiffs, 
though they made diligent inquiry to learn his where¬ 
abouts; that plaintiffs believe Jones left the District 
of Columbia to avoid the payment of alimony to his 
wife and maintenance money for the support of plain¬ 
tiffs; that plaintiffs do not know whether Jones ever 
knew of the conduct of appellants ’ intestate in relation 
to said real estate. The bill further averred that Lucy 
B. Jones was the legal guardian of appellees during 
their minority (R. 2, par. 4) and that five months after 
the marshal’s sale she was acquainted with all the 
facts, and sold whatever interest she had in all the 
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real estate to appellants’ intestate for $400 j(R. 4, 5, 
bill, par. 7). The bill shows that appellee iessie A. 
O’Brien became of legal age June 16, 1922, more than 
one year and four months before Jones’ death; and 
that appellee Myrtle E. Elgin became of lajwful age 
April 19, 1926 (R. 2, bill par. 1). The billj was not 
filed until March 16, 1927, approximately eight years 
and five months after the marshal’s sale,; approxi¬ 
mately eight years after the legal guardian of appellees 
became acquainted with all the facts, nearly four years 
after Jones’ death, nearly five years after appellee, 
Bessie A. O’Brien, reached her majority, neatly a year 
after appellee, Myrtle E. Elgin, reached her majority, 
nearly seven years after parcel No. 1, nearly fpur years 
after parcel No. 3, and more than a year after parcel 
No. 2, were respectively sold and disposed of by ap¬ 
pellants’ intestate. There is no averment in the bill 
that Jones did not have knowledge of the running of 
the execution and sale as and when they occurred, and 
no averment as to the time when appellees first ob¬ 
tained knowledge of the averred fraud on the part 
of appellants’ intestate. The bill shows on its face 
inaction by Jones during his life and by appellees after 
his death covering a period of more than eight years 
and amounting to gross laches, which is unexplained in 
any respect. Without a satisfactory explanation of 
the gross laches thus shown, the court should;have sus¬ 
tained appellants’ motion (R. 23), and dismissed the 
bill. The applicable law is aptly stated in Richards v. 
Mackall, 124 U. S. 183, wherein the court shys at pp. 
187-8: 
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“1. Is appellee entitled to relief in a court 
of equity in respect to the sale of June 13,1870? 
In Badger v. Badger, 69 U. S. 2 Wall. 95, it was 
said that a party who makes an appeal to the 
conscience of the chancellor should ‘set forth in 
his bill specifically what were the impediments 
to an earlier prosecution of his claim; how he 
came to be so long ignorant of his rights, and the 
means used by the respondent to fraudulently 
keep him in ignorance; and how and when he 
first came to a knowledge of the matters alleged 
in his bill; otherwise the chancellor may justly 
refuse to consider his case, on his own show¬ 
ing, without inquiring whether there is a de¬ 
murrer or a formal plea of the Statute of Limi¬ 
tations in his answer.’ So in Sullivan v. Port¬ 
land & K. B. E. Co., 94 U. S. 811: ‘To let in the 
defense that the claim is stale, and that the 
bill cannot, therefore, be supported, it is not 
necessary that a foundation be laid by any 
averment in the answer of defendants. If the 
case, : as it appears at the hearing, is liable to 
the objection by reason of the laches of the 
complainants, the court will, upon that ground, 
be passive and refuse relief.’ In the latter 
case, it was said that equity- would sometimes 
refuse relief where a shorter time than that 
prescribed by the statute had elapsed without 
suit. See also Hume v. Beale, 84 TJ. S. 17 Wall. 
336 (see sub. nom. Crosbv v. Beal, 21 L. Ed. 
602) ; Marsh v. Whitmore, 88 U. S. 21 Wall. 
184-5; Hayward v. Eliot Nat. Bank, 96 U. S. 
617; Speidel v. Henrici, 120 U. S. 387.” 

The record discloses that Jones had knowledge of 
every step taken by appellants’ intestate as and when 
it occurred. Jones was alive and in the District of 
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Columbia when the judgment was entered against him 
on June 27, 1916. He knew the amount of the judg¬ 
ment (R. 23). Jones was alive and in the District of 
Columbia May 24, 1918 (R. 27) when the fiiri facias 
was issued (R. 23) and under which the marshal seized 
the real estate to satisfy the judgment. The seizure 
of the real estate was in itself legal notice to Jones, 
Herbert v. Bicknell, 233 U. S. 69 at 74, and cashes there¬ 
in cited. Jones was alive when the property jwas sold 
at the marshal’s sale on June 26, 1918, and when the 
marshal conveyed the three parcels by deed to appel¬ 
lants’ intestate on June 27, 1918. Prior to the mar¬ 
shal’s deed Jones received rents from the three par¬ 
cels. After the marshal’s deed he received ho rents. 
The stoppage of the rents was actual notice to Jones 
of what had transpired. If Finding VI (R. 27), which 
is objected to, is to be considered, Donohue Bros., 
agent for Jones, collected the rents. The agent had 
personal knowledge of the sale, and notice to the agent 
was notice to Jones. Hoover v. Wise, 1 Otto (91 U. 
S.) 308, 23 L. Ed. 392, 393; Conn. Gen. L. Ins. Co. v. 
Burnstine, 131 U. S. cliii. Appx., and 24 L. Ed. 706. 
Jones knew what his interest, legal or equitable, was 
in each of the three parcels and was charged with 
knowledge of its value. Jones had knowledge of the 
price at which each parcel was sold at the marshal’s 
sale. He made no objection to appellants’|intestate 
going into actual possession immediately following the 
execution and delivery of the marshal’s deed.j He was 
charged with notice of the extinguishment; of what¬ 
ever interest, legal or equitable, he had in! the real 
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estate by the sale and delivery of the marshal’s deed, 
Remington v. Luthienm, 14 Peters 84, 10 L. Ed. 365. 

The record therefore discloses with reasonable cer¬ 
tainty that Jones, with full knowledge of what had 
transpired, remained inactive and silent up to the 
time of his death October 12, 1923, or for a period of 
more than five years and four months. His silence 
amounted to acquiescence in what had transpired. In 
Jones v. Spears, 204 Ala. 402, 85 So. 472, it is stated 
in the syllabus, and fully sustained in the opinion: 

“Movant, in a proceeding to set aside a sale 
of land under execution for irregularity in the 
sale, must act promptly, as unnecessary, un¬ 
reasonable delay is regarded as a waiver, or 
as acquiescence in whatever of irregularity or 
illegality, or unfairness, oppression, or fraud, 
may have attended the sale, if of the delay there 
is not a clear, satisfactory explanation.” 

“A motion to set aside a sale of land under 
execution, made five years after the sale, was 
too late under the doctrine of laches; no reason¬ 
able excuse for the delay being shown.” 

See, also, Beebe v. United States, 161 U. S. 104, at 
114. 

A claim based upon fraud is a personal claim 
(Mutual L. Ins. Co. v. Clark, 203 U. S. 64, 73) and 
must be brought within three years after the right 
accrues (Sec. 341, ch. 12, T. 24, D. C. Code to March 4, 
1929; The Anglo-Columbian Development Co. v. 
Stapleton, 19 P. (2d) 683). It clearly appears from 
the record that whatever claim Jones had, accrued 
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June 27, 1918, and was barred by the statute more 
than two years before his death. 

Jones’ cause of action being barred at the time of 
his death by the statute of limitations, no cause of 
action could have passed by operation of law or de¬ 
vise by will to appellees (Dangerfield v. Williams, 26 
App. D. C. 508, see Syl. 6). 

The gross laches of Jones operates as al complete 
bar to the claim asserted by appellees, his children. 
The general law is stated in 21 C. J., 216,1 § 215, as 
follows : 

“Generally speaking plaintiff is hatred from 
relief by laches of one with whom he stands in 
privity, as a grantee by the laches of his grantor, 
an assignee by that of his assignor, a personal 
representative by that of the decedent, and 
joint tenants by that of one of their number.” 

The bill alleged (R. 2, Par. 3) that Jones left a last 
will and testament dated the 7th day of June, 1916, 
and the filing of said will in the Office of the Register 
of Wills for probate and record. The bill contained no 
averment of the time of discovery of the will, in whose 
possession it was for nearly four years, or df the time 
of filing. This will, being a part of the records 
of the probate division of the lower court, the trial 
judge took judicial notice thereof in considering the 
first motion filed to dismiss the bill. At thb trial, the 
will was produced and disclosed that it was tiled March 
16, 1927 (E. 31, F. X), nearly four years after Jones’ 
death. By the terms of the will all property, real and 
personal, was embraced in a trust therein created, and 
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trustees and executors named. The law required the 
immediate filing of the will with the Register of Wills 
(Sec. 31, eh. 2, T. 29, p. 418, D. C. Code 1929). There 
is no allegation in the bill and no evidence even tend¬ 
ing to show when appellees first obtained knowledge 
of the existence of said will; when the will, if at all, 
ever came to the notice of appellees or the trustees and 
executors named therein; what steps were taken by the 
trustees and executors, or by appellee, Bessie A. 
O’Brien, who was then of legal age, or by the legal 
guardian of appellee, Myrtle E. Elgin, or by appellee, 
Myrtle E. Elgin, when she became of legal age, to 
investigate the condition of the real estate described 
in the will, three parcels being the identical three par¬ 
cels sold by the marshal and purchased by appellants’ 
intestate in 1918, and when the claimed fraud now as¬ 
serted first came to the attention of any or all of them. 
There is no explanation in the bill, and none to be found 
in the evidence, of their failure to act within season¬ 
able time after discovery of the alleged fraud, and if 
any cause of action could have survived -Jones’ death 
and accrued to appellees or for their benefit they could 
not maintain their suit without proper explanation of 
their failure to act sooner and within reasonable time 
(Richards v. Mackall, 124 U. S. 183, 187-8). The only 
fact established by the evidence was that appellees 
on March 16, 1927, filed the will (R. 31, F. X). 

For the above and foregoing reasons the court 
should have sustained the motion to dismiss the bill, 
should have sustained the motion to dismiss at the con¬ 
clusion of the plaintiffs’ ease, and should have sus- 
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tained the motion to dismiss at the conclusion of the 
whole ease (R. 23, F. I). 

6th Error Assigned (R. 37). 

“6. It was error to hold that deferidants’ in¬ 
testate by his course of conduct fraudulently 
acquired the said real estate from the said Irvin 
E. Jones.” 

The bill charged appellants’ intestate with having 
deliberately brought about the sale of the three parcels 
of real estate not for the purpose of satisfying his 
judgment, but in order that he might possess himself 
thereof, which it was unconscionable and immoral that 
he should do, and a gross fraud upon appellees, de¬ 
visees and heirs of Jones, deceased (R. 7-8 ,\ Par. 12); 
that in furtherance of said fraudulent design and pur¬ 
pose and at a time when Jones was having domestic 
difficulties and after he had left the District of Co¬ 
lumbia to avoid compliance with a decree of the court 
requiring him to pay his wife alimony and maintenance 
for the support of appellees (R. 2, Par. 4), appellants’ 
intestate caused the writ of fieri facias to!be issued, 
placed in the hands of the marshal and under which the 
marshal levied upon the interest of Jones in three 
parcels of improved real estate; that the interest of 
Jones so levied upon in said three parcels was ap¬ 
praised by competent appraisers appointed by the mar¬ 
shal as follows: Parcel No. 1, $4,000; parcel No. 2, 
$700, and parcel No. 3, $1,300, or a total of $6,000 (R. 
4, Par. 6); that appellants’ intestate caused the sale 
of the three parcels collectively, not separately, as 
Op 
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was his duty in equity and good conscience to do, and 
with full knowledge of the true interest of Jones in 
each of the three parcels and its value, as shown by the 
values placed thereon by the appraisers appointed by 
the marshal, together with appellants’ intestate’s 
knowledge of the values of real estate in the District 
of Columbia, he being an extensive owner of real estate 
in the District and having a general knowledge of 
values, purchased the three parcels collectively at the 
sale for the sum of $235, he being the only bidder 
(E. 7-8', Par. 12); that within eight months thereafter 
appellants’: intestate refused an offer submitted by 
Jones’ wife, mother of appellees, to redeem the prop¬ 
erty by the payment of $600 (R. 5, Par. 7). 

The evidence failed to sustain a single averment in 
the bill charging misconduct on the part of appellants’ 
intestate. There was no evidence that appellants’ in¬ 
testate had any knowledge of Jones’ domestic diffi¬ 
culties (R. 26, P. V), or of Jones’ personal habits, 
until after the filing of the bill March 16, 1927 (R. 27, 
F. VI). The evidence failed to fix the date when Jones 
left the District of Columbia, but affirmatively estab¬ 
lishes that his wife, then guardian of appellees, was in 
communication with him until sometime after June 15, 
1918 (R. 27, F. VI), two years later than was alleged 
in the bill (R. 2, Par. 4). It further affirmatively 
establishes that Jones was in the District of Columbia 
at the time of the sale and knew what transpired. (See 
statement under 2nd and 3rd Errors Assigned.) The 
allegations in the bill that the appraisers appointed by 
the marshal appraised the interest of Jones in the 
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three parcels, and that the three parcels were sold col¬ 
lectively, not separately, were each shown by positive 
evidence to be untrue in fact (R. 24, F. II). There 
was no evidence offered even tending to show that ap¬ 
pellants’ intestate was an extensive owner of real es¬ 
tate in the District of Columbia and knew the values 
of real estate therein; or that appellants’ intestate at 
the time of purchase had any knowledge of the extent 
and value of the interest of Jones in each of the three 
parcels at the time of purchase (R. 24, F. II; R. 28, F. 
VIII); or that Jones’ wife offered to redeem; the prop¬ 
erty after the sale (R. 29, F. VIII). In the absence 
of evidence to sustain the allegations in the bill, the 
positive denials in the answer (R. 16, 17, Phr. 12; R. 
14, Par. 7) should be accepted, Ladd v. Ladd, 8 How¬ 
ard, at 28. 

The evidence thus established only one charge, viz, 
gross inadequacy of price, which was unknown to ap¬ 
pellants’ intestate at the time of purchase (R. 24, F. 
II; R. 28, F. VII), and which in itself did not con¬ 
stitute fraud. 

Jones made no objection to appellants’ j intestate 
entering into possession after the sale, whichlwas done 
without recourse to the rights given a vendee under 
See. 296, Pt. 1, Cli. 11, T. 24, p. 337, D. C. Code 1929. 
Thereafter Jones was possessed of no legal or equitable 
interest in the real estate enforcible in a court as mat¬ 
ter of right. His only remedy was an appeal \ex gratia 
to the conscience and sound discretion of the court, 
18 C. J., 1335, “Judicial Discretion,” N. 49;; Alden v. 
Hinton, 6 D. C. 217, and this he was requited to do 
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promptly and before the rights of innocent third per¬ 
sons intervened, Shipley v. Shamwell, 41 App. D. C. 
267. The granting or refusal of relief was within the 
sound discretion of the court, Shipley v. Shamwell, 
41 App. D. C. 267; Hart v. Hines, 10 App. D. C. 366. 

In many jurisdictions the rule obtains that inade¬ 
quacy of price so gross as to shock the understanding 
or conscience, unaccompanied by contributing cause, 
fault or negligence on the part of the judgment debtor, 
will in itself be sufficient to justify the court in set¬ 
ting aside the sale when the rights of third parties have 
not intervened and the injured party acts promptly 
in order to promote the ends of justice, 23 C. J ., 678-9, 
669. Such apparently is the rule adhered to in the 
District of Columbia, although no case has come to 
the attention of counsel for appellants arising in this 
District wherein a judicial sale was set aside solely 
on the ground of grossly inadequacy of price. Ap¬ 
parently Hart v. Hines, 10 App. D. C. 366, and Shipley 
v. Shamwell, 41 App. D. C. 267, are the two leading 
cases. In the former case the sale occurred June 13, 
1896. On September 22,1896, and before the rights of 
third parties intervened, the judgment debtor moved 
to vacate the sale on the ground of gross inadequacy 
of price coupled with irregularities, which motion was 
sustained by the trial court. This was in a direct pro¬ 
ceeding. On appeal this Court sustained the judgment 
on the stated grounds of gross inadequacy of price 
sufficient to shock the conscience coupled with the sale 
of three separate and distinct parts of several lots 
levied upon and sold in bulk as one piece for a nominal 
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sum. At page 378' this court laid particular emphasis 
on the sale of the three separate and distinct parts of 
several lots in bulk as one piece, as follows: 


“It is well settled law that when Several dis¬ 
tinct parcels or lots of land arc to be Isold under 
execution, it is the duty of the officter to offer 
them for sale separately, so that competition 
may be increased, and no more property be sold 
than necessary to satisfy the execution. Citing 
authorities.” 


In the latter case the sale occurred November 12, 1912. 
Possession being refused, the purchaser filed a petition 
in the court for a writ of possession under Section 1100 
of the code. The judgment debtor answered that the 
purchaser had merely acted for the judgment creditor; 
that he had offered to pay the judgment creditor the 
full amount of the judgment, costs and accrued inter¬ 
est ; that he did not pay the judgment and allowed the 
execution to issue upon the erroneous advice of his 
counsel, and that the price for which the property 
was sold was totally inadequate, and so gross as to 
shock the conscience of the court. The lower court 
denied the petition for possession. On hppeal this 
court found not only gross inadequacy of j considera¬ 
tion but further found that the appraiser^ appointed 
by the marshal misapprehended their duty and ap¬ 
praised merely the real estate, minus its improve¬ 
ments, which was only about one-fifth the value of the 
property. Accordingly this court affirmed the judg¬ 
ment of the lower court denying the petition for pos¬ 
session. This was a direct proceeding. In neither 
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case had the property passed into the hands of inno¬ 
cent third parties. 

Apparently the same rule has been adhered to by the 
highest court, Ballentyne v. Smith, 205 U. S. 285, at 289. 
In all such cases the court acts in the exercise of its 
power and duty to see that its process is not oppres¬ 
sively used and in furtherence of the ends of justice. 

A different rule apparently applies in an independent 
suit to set aside the sale on the ground of fraud. 
In all such cases a greater showing is required. In 
Graffam v. ! Burgess, 117 U. S. 180, 29 L. Ed. 839, after 
a review of the authorities the court said: “Great in¬ 
adequacy requires only slight circumstances of un¬ 
fairness in the conduct of the party benefited by the 
sale to raise the presumption of fraud.” In the later 
case of Schroeder v. Young, 161 U. S. 334, the court 
reviews the previous decisions, including Graffam v. 
Burgess, and at pages 337-8, re-states the applicable 
rule as follows: 

“While mere inadequacy of price has rarely 
been held sufficient in itself to justify setting 
aside a judicial sale of property, courts are not 
slow to seize upon other circumstances impeach¬ 
ing the fairness of the transaction, as a cause 
for vacating it, especially if the inadequacy be 
so gross as to shock the conscience. If the sale 
has been attended by any irregularity, as if sev¬ 
eral lots have been sold in bulk where they 
should have been sold separately, or sold in such 
manner that their full value could not be real¬ 
ized; if bidders have been kept away; if any 
undue advantage has been taken to the preju¬ 
dice of the owner of the property, or he has been 
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lulled into a false security; or, if the sale has 
been collusively, or in any other manner, con¬ 
ducted for the benefit of the purchaser, and the 
property has been sold as a greatly inadequate 
price—the sale may be set aside, and the owner 
may be permitted to redeem.” 

The higher court has often spoken upon this subject, 
but an examination of its opinions will disclose that it 
has in later years adhered strictly to the rule declared 
in Scliroeder v. Young, supra. 

The law never presumes fraud. As stated in Jones 
v. Simpson, 116 U. S. 609, 29 L. Ed. 742 at 744: 

1 ‘ Fraud is not lightly imputed. While certain 
circumstances will give rise to an inference of 
fraud, yet the law never presumes it. And the 
burden rested upon the creditors of Howard 
Bros., who assailed the good faith of Penn in 
this transaction, to show, by either direct or cir¬ 
cumstantial evidence, that the transaction was 
fraudulent as to Penn. As the trial court stated, 
‘ The law presumes, in the absence of evidence to 
the contrary, that the business transactions of 
every man are done in good faith and for an 
honest purpose; and anyone who alleges that 
such acts are done in bad faith, or for a dis¬ 
honest and fraudulent purpose, takes upon him¬ 
self the business of showing the same.’ ” 

Appellees in their bill charged appellants’ intestate 
with numerous acts which, if true, amounted to fraud. 
The proof fails to sustain a single charge of fraud, or 
to show a single act of appellants’ intestate from which 
a fraudulent intent could be inferred. 
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“If the motive and design of an act may be traced 
to an honest and legitimate source equally as to a cor¬ 
rupt one, the former ought to be preferred” (U. S. v. 
Arredondo, 6 Peters at 716), is a rule steadfastly ad¬ 
hered to. The evidence disclosed that the judgment 
was entered June 27, 1916 (R. 23, F. II). Jones know 
of the existence of the judgment and knew that it was 
a lien upon any interest he had in real estate in the 
District of Columbia. Appellants’ intestate waited 
nearly two years before exercising his lawful rights. 
The seizure and sale of the property was free from 
defect or proper criticism (R. 24, F. II). Jones must 
have known what his interest in the three parcels was, 
he must have known its value, he had knowledge of the 
seizure and sale, and his failure to take any step to 
protect his interest gave rise to the natural presump¬ 
tion that it was of but little value. Appellants’ in¬ 
testate had no knowledge at the time of purchase of the 
extent or value of the interest of Jones in any of the 
three parcels. He was purchasing in the dark and tak¬ 
ing his chances. 

It is respectfully submitted that the evidence formed 
no basis for the conclusion of law by the trial judge, 
viz., that appellants’ intestate “by his course of con¬ 
duct fraudulently acquired the said real estate of the 
said Irwin E. Jones” (R. 34). 

5th and 8th Errors Assigned (R. 37, 38). 

“5. It was error to hold that Irwin E. Jones, 
at the time of his death, had any interest in 
said real estate that could have descended by 
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operation of law, or could have been transmitted 
by will to plaintiffs.” 

“8. It was error to hold that the plaintiff ad- 
ministratices had shown such an interest in the 
subject matter of the suit as entitled! them to 
maintain the suit, or to the relief prayed, or to 
any relief.” 

These questions are fully discussed under the 2nd 
and 3rd Errors Assigned, pp. 33-41, which need not be 
here again repeated, and to which reference Is hereby 
made. 

9th Error Assigned (R. 38). 

“9. It was error to hold that the <^ourt had 
power on the facts established to grant the plain¬ 
tiffs the relief prayed or any relief whatsoever.” 

The gross laches of Jones during his life, unex¬ 
plained ; the extinguishment of whatever claim he had 
prior to his death; and the gross laches of appellees, 
unexplained, in asserting their claim, if any such claim 
could have passed to them by operation of law or 
devise by will, clearly appearing from the bill, and 
made more certain and definite by the evidence, neces¬ 
sitated refusal of relief by the court. This is fully dis¬ 
cussed under the 2nd and 3rd Errors Assigned, pp. 33- 
40, and need not be here repeated, reference thereto 
being hereby made. 

No fraud being established, as shown in the discus¬ 
sion under the 6th Error Assigned, pp. 41-48, which 
need not be here repeated and to which reference is 
hereby made, the court was without power to have 
Ip 
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granted the plaintiffs the relief prayed or any relief 
whatever. 


7th Error Assigned (R. 37). 

“7. It was error to hold that plaintiffs were 
entitled to an accounting from defendants’ in¬ 
testate.” 

The argument in support of the loth Error As¬ 
signed, pp. 27-31, applies with equal force to this assign¬ 
ment of error, and need not here be repeated, reference 
being made: thereto. It is sufficient to add that the 
record indubitably shows that appellants’ intestate 
was, solely by reason of the inexcusable long delay on 
the part of appellees in asserting their claim, disabled 
from rendering an accounting. The court in Ham¬ 
mond v. Hopkins, 143 II. S. 224, 36 L. ed. 134,153, states 
the applicable rule: 

“Where there has been no change of circum¬ 
stances between the parties and no change with 
reference to the condition and value of the prop¬ 
erty, a court of chancery will run very nearly 
if not quite up to the measure of the Statute of 
Limitations as applied in analogous cases in a 
court of law. But where there has been a change 
of circumstances with reference to the parties 
and the property, and still more where death 
has intervened, so that the mouth of one party 
is closed and those who represent his interests 
are not in a predicament to avail of the expla¬ 
nations which he might have made, out of the 
charities of the law and in consideration of the 
fact that fraud is never to be presumed, but 
must always be proved and proved clearly, the 
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courts limit very much, in such cases, the meas¬ 
ure of time within which they will grant relief, 
because the presumption comes in aid of the 
dead man, that he has gone to his account with 
a clear conscience.” 


See, also, Anglo-Columbian Development Co. 
Stapleton, 19 F. (2d) 683. 


10th Error Assigned (R. 38). 

“10. It was error to hold that plaintiffs were 
entitled to interest on any moneys that came 
into the hands of defendants’ intestate from any 
of the property.” 

Appellants’ intestate preserved no records of the 
receipts from the property in the form of rents nor of 
the expenditures in connection with the property while 
in his hands, as no accounting was ever contemplated. 
The court finds as a fact that parcels numbered 2 and 
3 were in bad condition and required frequent repairs 
(R. 31, F. IX), yet no allowance was made fbr repairs 
as appellants were unable to show the costs;of the re¬ 
pairs made by their intestate. What expenses their 
intestate paid in connection with the sale ofi the prop¬ 
erty, appellants were unable to show solely jby reason 
of the inaction of appellees which is unexplained. 
Notwithstanding this situation the Trial Judge allowed 
interest on each item shown to have been received by 
appellants’ intestate from the date received to the date 
of the decree amounting to $5,105.30 (R.33), from 
which was deducted interests on the sums shown by the 

i 

records of the District of Columbia and the real estate 
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agent who collected the rents and to have been paid by 
appellants’ intestate aggregating $884.90 (R. 36), or 
a net allowance for interest of $4,220.40. As gross 
laches were shown, which were unexplained, and not 
a single charge of fraud was established, it is difficult 
to perceive how the Trial Judge could have held ap¬ 
pellants’ intestate trustee for appellees. But if such 
ruling should be found to be correct, which appellants 
deny, then, in view of the situation, appellees would 
not be entitled to interest, Mammon v. Hopkins, 143 
U. S. 224. Where no account of receipts and expendi¬ 
tures was kept because none was contemplated or de¬ 
sired, and it is impossible to tell what such receipts and 
disbursements were, the trustee will not be held liable 
for interest on the fund, in re Harker, 167 Pa. St. 197, 
31 Atl. 553, 554. 

4th Error Assigned (R. 37). 

“4. It was error to allow plaintiffs, during 
the progress of the trial of the case, to amend 
their bill so as to make plaintiffs, as adminis¬ 
tratrices, parties plaintiffs, there being at that 
time, nor at any time thereafter, any explana¬ 
tion in the bill or evidence before the Court, ex¬ 
plaining or tending to explain or excuse the 
gross laches then disclosed on the part of Irvin 
E. Jones during his life, and the plaintiffs after 
his death.” 

The original suit was brought by Bessie A. O’Brien 
in her own right and Myrtle E. Elgin, an infant, by 
Charles B. Elgin, as next friend, in her own right. 
At the conclusion of the case appellees moved the court 
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for leave to amend their bill by making them adminis¬ 
tratrices of the estate of Irvin E. Jones parties plain¬ 
tiffs (B. 23, F. I), which was objected to on the grounds 
of laches and lack of interest shown in the subject 
matter of the suit. The objection was overruled and 
exception noted and allowed (E. 23). On February 
12, 1931, over the same objection, with exception, the 
Trial Judge approved an amendment to the bill to be 
filed, and which was on said date filed (E. 21-2) which 
merely changed the caption but did not change the text 
of the bill nor make Bessie A. O’Brien and Myrtle E. 
Elgin parties plaintiff in their official capacity as ad¬ 
ministratrices. The objection is insisted upon. This 
question is fully covered under the 2nd and 3rd Errors 
Assigned, pp. 33-41, which need not be here repeated, 
and to which reference is hereby made. 

1st and 17th Errors Assigned (R. 37, 39). 

“1. In failing to sustain defendants’ intes¬ 
tate motion to dismiss plaintiffs’ bill filed March 
16,1927, upon the grounds (1) that the bill shows 
on its face that the plaintiffs had no legal capac¬ 
ity to bring or maintain the suit, (2) that the bill 
failed to show any interest in plaintiffs in the 
subject matter of the suit entitling them to the 
relief prayed or any relief whatsoever, and (3) 
that the Court was without power to grant 
plaintiffs the relief prayed or any relief what¬ 
ever. ’ ’ 

‘ ‘ 17. It was error for the Court to have over¬ 
ruled defendants’ motions to dismiss plaintiffs’ 
bill, and to have entered the decree: appealed 
from.” 
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The bill presented an appeal to the conscience of 
the judge. It plainly appeared on the face of the bill 
(R. 1-10) that appellees and their father through 
whom they claimed were guilty of gross laches, for 
which no explanation is offered in the bill. Motion 
to dismiss the bill on this ground was promptly filed 
(R. 23), and the court should have sustained the mo¬ 
tion, Richards v. Maekall, 124 U. S. 183, at 187-8. The 
bill failed to disclose any interest in appellees in the 
subject matter of the suit, and the motion to dismiss 
(R. 23) included this ground. The bill disclosed on its 
face that the court was without power to grant the 
relief prayed or any relief, and the motion (R. 23) in¬ 
cluded this 1 ground. The court should have sustained 
the motion; instead of overruling same without preju¬ 
dice (R. 23). At the conclusion of appellees’ case the 
motion was renewed and overruled (R. 23), and at the 
conclusion of the whole case the motion was again re¬ 
newed (R. 23), and overruled. The overruling of the 
motion by the Trial Judge in each instance was clear 
error for the reasons stated under the 2nd and 3rd 
Errors Assigned, pp. 33-41, and the 6th Error As¬ 
signed, pp. 41-48, which need not be here again re¬ 
peated and to which reference is here made. 

Conclusion. 

For the reasons heretofore stated the record before 
this Court forms no basis for the decree. Gross laches 
unexplained appeared on the face of the bill and were 
made more apparent by the evidence. No interest in 
appellees in the subject matter of the suit was shown 
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by the bill nor by the evidence. Although the bill was 
replete with allegations of fraudulent acts none were 
sustained by the evidence. Appellants’ intestate is 
exonerated by the certificates of the Trial 'Judge of 
any knowledge of any fact established by the 1 evidence 
that might otherwise have east a suspicion upon his 
acts. Yet the Trial Judge found as a matter of law 
(R. 34) that “the gravamen of the plaintiffs’ cause 
of action as stated in the bill of complaint |has been 
established, namely, that said Herman W. Van Sen- 
den, by his course of conduct fraudulently acquired 
the said real estate of the said Irvin E. Jones, and 
the plaintiffs are entitled to a money decree.” The 
Trial Judge further held “the Court findsi further 
that laches has not been established against either said 
Irvin E. Jones or the plaintiffs herein”. Both rulings 
were clearly wrong. It is respectfully submitted that 
upon the facts appearing in the record, nor lipon any 
similar set of facts, no decision of any court in this 
land can be cited that afforded a plaintiff the relief 
granted by the Trial Judge, or any relief whatsoever. 
The decree should be reversed with instructions to dis¬ 
miss the bill. 

Bespeetfully submitted, 

WEBSTER BALLINGER, 

Attorney for Appellants. 
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APPELLEES’ BRIEF. 


Of the numerous assignments of error discussed by 
appellants in their brief only those would seem to be 
of importance which relate to the questions of fraud 
and laches. These subjects will be considered in or¬ 
der. 

It is stated (Br. p. 17): 

* * * If there is any evidence in the record 
forming even a shadowy basis for said conclusions 
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of law it must be found in said seven findings of 
fact. If these seven findings were improperly in¬ 
cluded then there is no possible factual basis for 
the conclusions of law and the decree. 

It is appropriate to observe at the outset that this 
court will accept the trial court’s findings of fact un¬ 
less clearly and manifestly erroneous. Ellison v. 
Splain. 49 App. D. C. 99; McLaren v. McLaren, 45 
App. 1). C. 237; Comptograph Company v. Adder 
Machine Company, 41 App. D. C. 427. 

WAS THE CONDUCT OF APPELLANTS’ INTES¬ 
TATE FRAUDULENT? 

In the answer to the bill of complaint it is stated 
that “as to the nature, extent and value of >said im¬ 
provements this defendant, at the time he purchased 
said real estate had no personal knowledge” (R. 16, 
par. 11); “that he did not make, or cause to be made 
any investigation of any of said three parcels, or the 
titles thereto prior to the time he purchased same at 
the Marshal’s sale” (R. 16, par. 12); * * * “that 
when defendant bid said property in at the Marshal’s 
■sale, defendant did not know the extent of the interest 
of Irvin E. Jones in any of said property, other than 
that the legal title in whole or in part stood in Jones’ 
name”; * * * “and that when defendant made the 
highest bid of $235, he did not know at that time that 
said interest was in fact worth said amount as he did 
not know the condition of the titles to said properties” 
(R. 17, par. 12). Therefore it is contended that Van 
Senden, being so ignorant, “was purchasing in the 
dark and taking his chances” fBr. 48). 

In reply to this contention it may be said that the 
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court could have found against the claim jof the de¬ 
fendants on either of two grounds, (1) that it did not 
find from the evidence that defendants’ claim of such 
ignorance as alleged had been borne out, dr (2) that 
Van Senden, if as ignorant of the facts as Ije claimed, 
was blamable for wanton ignorance j and dis¬ 
regard of Jones’ property rights in bringing about the 
sale of three pieces of property which had been ap¬ 
praised by the marshal’s appraisers at $6500, and 
which Van Senden afterwards sold for $6190, to sat¬ 
isfy his judgment of $250 against Jones. And in 
either ease his conduct would be regarded in equity 
as fraudulent. 

In support of the view that the court found that 
Van Senden did have knowledge of the “nature, ex¬ 
tent and value” of Jones’ property, the record showed 
that for 816 II Street, X. E., in which Jofies had an 
undivided half interest, which had been appraised 
for the marshal at $8,000 for the whole, and which 
later lie sold Jones’ half interest in for $4500, Van 
Senden’s bid was $200; that for 916 Fourth Street, 
S. E., owned outright by Jones, which had been ap¬ 
praised at $1300, and which Van Senden! sold later 
for $1500, Van Senden’s bid was $25; ajid for 510 
Fifth Street, S. E., also owned outright by Jones, 
which had been appraised at $700, and jwhich Van 
Senden sold later to the wife of his rent agent for 
$790, his bid was 10. This set of circumstances all but 
demonstrates that Van Senden was not “purchasing 
in the dark.” 

Furthermore it appears from Par. 12 of defen¬ 
dant’s answer (R. 16) that after said judgment had 
been in force for nearly two years Van Senden did 
“instruct his then attorney to take all necessary steps 
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to enforce payment.” It is to be assumed his attor¬ 
ney took such steps. To comply with the law, such 
steps first of all necessitated an investigation to 
ascertain what was the nature of Jones’ estate in 
said properties. If such investigation developed that 
Jones’ interest was a legal one, the step to have been 
taken to enforce collection of the judgment would 
have been by means of an execution; if that estate 
had been found to have been an equitable one, the 
remedy would have been by bill in equity. 

Code, See. 323, p. 338: 

Every final judgment * * * shall be a lien on 
all of the freehold and leasehold estate, legal and 
equitable, of the defendant bound by said judg¬ 
ment * * * but such liens on equitable interests 
shall be enforced by bill in equity. 

Code, See. 279, p. 336: 

* * * and such fieri facias * * * may be levied 
on all legal * * " freehold estates of the debtor 

in land. 

There being necessity for such an investigation, to 
enable him to determine which course he was required 
to pursue, the land records of the District had to be 
examined, Or the files of a title company consulted. 
The same investigation which was necessary to deter¬ 
mine whether Jones’ estate was legal or equitable 
inevitably would have shown the extent of his inter¬ 
est in said properties. It would have shown the 
simple devolution of the titles as set out in Finding 
VII (R. 27-28), and that Jones owned an undivided 
half interest in one and the other two outright, all 
unincumbered except for dower right and some de¬ 
linquent taxes. 
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In addition to this, when Van Senden’s attorney 
presented his fi. fa. to the marshal he was required, 
by the latter’s practice,to file a schedule of the prop¬ 
erties to be levied on, by lot and block jnumbers, 
house numbers, if improved, and whether occupied or 
vacant. And furthermore said properties had to 
be appraised, the appraiser’s return “containing a 
description sufficiently definite to be embodied in a 
conveyance of the title (Sec. 283, p. 336, of the Code). 
That appraisement was on file before the j sale and 
Van Senden and his attorney, or the latter almost 
certainly, saw it. Also it is to be assumed that the 
marshal at the time of the sale stated to prospective 
purchasers the details of the sworn appraisement, as 
it was his duty to do so. (Shipley v. Shamwell, 41 
App. D. C. 267 at 275.) So if Van Senden knew be¬ 
fore the sale “that the legal title in whole or in part 
stood in Jones’ name,” it is altogether probable he 
knew that the several lots were improved by dwell¬ 
ings, and the appraised values. 

Another consideration which makes against the de¬ 
fendant, as indicating a desire and purpose to acquire 
Jones’ property, and not simply to satisfy! his judg¬ 
ment, is the matter of his conduct at the sale on June 
26, 1918. If he knew the material facts of the “nature, 
extent and value” of Jones’ interest in sajd proper¬ 
ties, before the bidding started, in good conscience he 
should have directed the marshal to have put up for 
sale the least valuable piece, namely, that which had 
been appraised at $700. It was his sale, the marshal 
acting under the command of the fi. fa. issued by 
his attorney, and it was his duty either personally or 
by his attorney to instruct the marshal how to pro¬ 
ceed. Instead of doing so he permitted a course di¬ 
rectly opposite to be pursued. 
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On the other hand if it be supposed that the trial 
court believed that Van Senden was as ignorant of the 
facts before the sale, as his answer declares and the 
brief contends, then the court could very properly 
have held; that such ignorance was so wanton and 
showed such an utter disregard of the rights of Jones 
as to have convinced the court of the fact that Van 
Senden did not proceed solely with the purpose in 
mind of satisfying his judgment. If lie did not know 
the facts it was unconscionable for him to take 
chances that resulted so disastrously for Jones and 
so handsomely for himself, so far as eventual money 
returns were concerned. It is confidently submitted 
that such ignorance would have been a badge of 
fraud. In addition to “purchasing in the dark 
and taking his chances,” he was doing so against 
a judgment debtor about whom he says (E. 14, Ans. 
Par. 6) “that later defendant was unable to locate 
or communicate with the said Jones, who absented 
himself from this jurisdiction. * * *” So at the time 
of the sale Van Senden believed Jones had left the 
District. In fact, he had not then. 

Appellants plainly contend for the proposition that 
Van Senden was justified in continuing to bid in one 
piece after another of Jones’ property, just so long as 
the total of his bids did not exceed the amount of his 
execution.; For instance, if Jones had owned twenty- 
five pieces of real estate worth $100,000 and the writ 
to the marshal had directed him to levy on all of 
them Van Senden, being the only bidder at the sale, 
as here, could have bid $10 apiece for them, and 
that course would have been upheld by the courts. 
Or, it will be supposed that Jones owned two pieces 
of property, one piece appraised at $700 and the other 
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appraised at $100,000. Could Van Sender! justify 
himself in a court of conscience if he had ordered 
an execution against both and had bid in both, or 
(lie highly valuable one, at a figure less than the 
amount of his judgment? The mere statement of 
the examples compels the answer that either of 
such courses would be unconscionable and demon¬ 
strate either a willingness or purpose to despoil the 
judgment debtor. 

Another series of facts appear in the evidence which 
strongly indicate Van Senden’s purpose to acquire 
Jones’ property, and not simply to satisfy ljis judg¬ 
ment. These facts relate to the second execution, in 
consequence of which he obtained a deed for! the last 
piece of property that Jones owned. His answer 
(R. 15, Par. 9) dealing with this subject admits the 
issuance of the writ by his attorney and the sale 
thereunder, but says he (Van Senden) “had no per¬ 
sonal knowledge of any of the said proceedings until 
after the sale had actually occurred. The bill al¬ 
leged (K. 6, Par. 9) that the marshal executed and 
delivered to the defend ant his deed dated December 
8, 1923, conveying all of Jones’ title therein to Van 
Senden, and that the defendant thereafter recorded his 
said deed. Therefore Van Senden knew that the sale 
had occurred and that he had got a deed and had the 
title to said fourth piece of real estate. Xevertheless 
he retained the deed and held onto the property until 
after March 16. 1927, a period of more than three 
years, when “his attention was called to the fact by 
plaintiffs’ Bill of Complaint that the title” was in 
him (R. 15, Par. 9). The statement in said paragraph 
that Van Senden’s attorney took this action! without 
his knowledge or instruction is hardly to be believed. 
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Even so, Van Senden's retaining of the deed operated 
as a ratification of his attorney’s conduct. At the 
time lie received this last-mentioned deed from the 
marshal in December, 1923, he had already received 
$6,000 from the sale of two of the three pieces of 
property which he got under the first execution, 
$4500 for one and $1500 for the other. Ls it not 
plain that he kept this second deed for the same 
reason that he kept the first, namely, that he in¬ 
tended to g e t and to keep all he could of Jones’ 
property, in place of his judgment? 

Appellants object to the inclusion of the facts of 
this second ! execution in the findings for the reason 
that plaintiffs below at the trial “conceded * * * 
that the real estate referred to in this finding was 
out of the case.’’ That fact was “conceded”. But it 
was not conceded that the facts set out in the bill and 
admitted in the answer with relation to said piece 
of real estate were out of the case. It was not in¬ 
tended to be so and the result claimed did not follow 
from the “concession.” 

The following quotations set out the rule of law 
relating to inadequacy of consideration in execution 
sales which prevails in this jurisdiction: 

Hart v. Hines, 10 App. D. C., 366, at 375-6-7-8. 

What Mr. .Justice Bradley, speaking for the 
Supreme Court of the United States, in the case 
of Graffam v. Burgess, 117 U. S. 180, 186, 194, 
said in. his usual incisive manner, is quite appli¬ 
cable to the present case. He said: 

‘It is insisted that the proceedings were all 
conducted according to the forms of law. Very 
likely. Some of the most atrocious frauds are 
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committed in that way. Indeed, the greater the 
fraud intended, the more particular the parties to 
it often are to proceed according to the strictest 
forms of law. * * * The rule has becorhe almost 
universal, that a sale will not be set aside for in¬ 
adequacy of price, unless the inadequacy be so 
great as to 'Shock the conscience, or unless there 
be additional circumstances against its fairness 
(citing numerous cases). From the cases here 
cited we draw the general conclusion that, if the 
inadequacy of price is so gross as to shock the 
conscience, or if, in addition to gross inadequacy, 
the purchaser has been guilty of any unfairness, 
or has taken any undue advantage, or if rhe owner 
of the property, or party interested ill it, has 
been for any other reason misled or surprised, 
then the sale will be regarded as fraudulent and 
void, or the party injured will be permitted to 
redeem the property sold. Great inadequacy re¬ 
quires only slight circumstances of unfairness in 
the conduct of the party benefited by the sale to 
raise the presumption of fraud. * * 

That there was gross inadequacy of price in 
this case, sufficient to shock the conscience, is too 
plain to need any argument to show itj. At the 
very lowest appraisement the interest of the ap¬ 
pellee in the property sought to bo jsold was 
worth not less than $1,000 or $1,200 ;j and the 
preponderance of testimony would indicate a 
much greater value. This interest wad sold for 


the paltry sum of $145. 

Levy was made on three several and distinct 
lots, or on three several and distinct parts of 
several lots, any owe of whir-h would hare been 
sufficient to satisfy the judament. Yet they were 
sold in bulk as one piece for a nominal sum. It 
is well settled law that when several distinct 
parcels or lots of land are to be sold nn^er execu¬ 
tion, it is the duty of the officer to offer them for 
sale separately, so that competition may be in¬ 
creased, and no more property be sold than neces¬ 
sary to satisfy the execution.’ 
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Shipley v. Shamwell, 41 App. 2G7 at 273 and 274. 

It is true that more inadequacy of price has 
seldom been considered sufficient to justify the 
setting aside of an execution sale. The Supreme 
Court, of the United States, however, has never 
gone iso far as to say that, under no circum¬ 
stances, would such a reason warrant a court in 
exercising its discretion in favor of a judgment 
debtor. An intimation to the contrary is found 
in Graffam v. Burgess * * * . (Quoting the 
rule quoted in Hart v. Hines, above) In Davis 
v. McCann, 143 Mo. 172, 44 S. W. 79'), where an 
execution sale had been set aside, the court said: 
‘Inadequacy of price alone will not justify the 
setting aside of a sheriff’s sale of real estate 
under execution, unless the price is so inadequate 
as to shock the moral sense and outrage the 
conscience. Then Courts will interfere to pro¬ 
mote the ends of justice. And in Collins v. 
Smith, 75 4Vis. 392, 44 N. W. 510, the court ntled 
that the discretion to set aside a sale on the 
ground of inadequacy of price ‘should be exer¬ 
cised or withheld as justice to both parties may 
require, after due consideration of all the circum¬ 
stances of the case.’ 

That there was gross inadequacy of x>rice in 
the present case cannot be gainsaid. In Hart 
v. Hines, 10 App. D. C. 377, as previously noted, 
where the discrepancy between the price realized 
and the value of the property was not so great 
as here (Lot worth $1,450 bid in for $100), 
the court ruled that the inadequacy of price 
was sufficient to shock the conscience. If, 
under any circumstances, therefore, a court would 
be justified in setting aside a sale, merely be¬ 
cause of inadequacy of price, we think it might 
be done in this case. After all, the real object of 
such a sale is to permit the execution creditor to 
make his judgment. It is not and never was in¬ 
tended that, through the instrumentality of such 
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a sale, avarice should be encouraged \ and re¬ 
warded. \ 

In the present case the disproportion is far greater 
than in either of the two cases quoted abo\je. Here 
property worth $6,790 was bid in for $235. 

It is contended in appellants’ brief (pp. 4(j and 47) 
that the Supreme Court in the case of Schroeder v. 
Young, 166 U. S. 334, decided in 1896, restated the 
applicable rule as declared in Graffam v. Burgess, 117 
U. S. 180; but a careful study of the two |does not 
disclose any modification of the principle, i and the 
case of Shipley v. Shamwell, decided in 1914, plainly 
followed Graffam v. Burgess. On the authority of 
Hart v. Hines and Shipley v. Shamwell appellants 
contend that it was necessary for plaintiffs below to 
have moved promptly, etc. But it will be noted that 
both of these cases were motions filed in a law suit, 
not equity causes wherein the rule is as stated in the 
quotations above. 

WAS JONES OR WERE THESE APPELLEES 
CHARGEABLE WITH LACHES?! 

Appellants in their second and third assignments 
■of error (Br. 33-34) charge that it was error on the 
part of the trial court to hold that the failure of 
Jones for more than five years “to take any laction to 
set aside said sales, which failure is unexplained in 
the bill or record, did not constitute such gross laches 
as would bar the bringing or maintaining of the 
suit,” and that the like failure of the plaijrtiffs for 
more than eight years, unexplained in thk bill or 
record, did not constitute such gross laches! 
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In order to show knowledge on Jones’ part of 
what Van Sundew was doing appellants claim (I i. 
12, Ans. Par. 4) “that after said execution and sale 
to the defendant ol‘ said real estate, Jones received 
no rents from said property, and that the said Irvin 
E. Jones 1 hereby received notice of the action taken 
by this defendant; that he made no protest against 
the same, although he lived more than live years 
thereafter, and defendant says that the said Irvin E. 
Jones indicated by his acts that he did not desire to 
question the validity of said execution and sale, and 
that his conduct was equivalent to an acquiescence” 
etc. From this it is argued at length (Br. 36-37) that 
“the record discloses that Jones had knowledge of 
every step taken by appellants' intestate as and when 
it occurred.” 

There is not one item of evidence in the record to 
support til's claim in the slightest degree. In view 
of the facts established by plaintiffs on this head, as 
set out hereafter, it was reasonable to conclude that 
not even the fact that Jones’ rents ceased on June 
27. 1918, the day on which Van Senden got the 
marshal’s deed for said three pieces of property, 
ever came to Jones’ knowledge. 

On the other hand the plaintiffs below, in order to 
account for the inaction of Jones, established beyond 
dispute facts as condensed in Findings V and VI (R. 
25, 26 and 27). Principally these facts were that on 
January 23. 1913, Jones’ wife filed a suit in the 
Supreme Court of the District of Columbia for 
limited divorce alleging cruelty and drunkenness. On 
April 16.' 1914, a final decree was entered granting 
the plaintiff therein a decree on the grounds stated, 


13 


awarding- her the custody of the two minor! children 
of the parties and $50 per month as alindony and 
maintenance. In the period from 1912 to 1918 Irvin 
E. Jones drank intoxicating liquor to excess. On 
half a dozen occasions between 1915 and 1918 he was 
arrested for drunkenness. He received the rents from 
his real estate and used them in part for the ipurchase 
of liquor. Jones being in default in the payment of 
said alimony, Ills wife on June 15, 1918, petitioned the 
court for an order sequestering his property and ap¬ 
pointing- receivers. No service was had ojn Jones. 
On June 29, 1918, receivers were appointed, authorized 
to enter into possession of Jones’ property.! Shortly 
after June 15, 1918, on which date said petition was 
filed, Jones’ whereabouts became unknown to his 
wife and children and continuously remainecj so until 
after his death in Philadelphia on the 12t}i day of 
October, 1923. By the order of June 29, 19118, Jones’ 
attorney accepted appointment as one of! the re¬ 
ceivers, clearly indicating that he also knew nothing 
of the fact that, two days before, Van SeMen had 
received a deed to three of the properties. 

On such a showing could it have been expected that 
the trial court would have reached the conclusion that 
Jones knew about Van Senden’s action—knew every 
step taken by him when and as it occurred : Or was 
not the more reasonable view that Jones knew ab¬ 
solutely nothing about Van Senden’s course of con¬ 
duct at the time and never did know even to the end 
of his life? It is ridiculous to suppose thjat Jones 
would have acquiesced in what Van Senden had done 
if he had known it. And it is quite easy to understand 
that when he learned about the steps taken to se- 
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quester his properties, so that the alimony of $50 
per month might be collected from his rents (which 
rents totalled $49.25 a month), he considered his 
use of the rents was being brought to an end and 
thereafter those rents would benefit his children; 
and that lie left the city of Washington with that 
thought in his mind. When he left, as for many 
years before, he was a man strongly addicted to 
drink and for that reason lacking a sense of respon- 
siblity. From the lime he left until his death five years 
later in Philadelphia he was never heard from again 
either directly or indirectly by his wife or children. 

DID APPELLANTS’ INTESTATE SUFFER DAM¬ 
AGE BY REASON OF THE INACTION OF 
JONES AND THESE APPELLEES? 

Appellants except to the facts set out in Finding 
iX (R. 31) on the ground “that defendants’ in¬ 
testate being dead, and the long delay in bringing 
the suit prevented defendants from showing the actual 
expenses incurred by the defendants’ intestate in 
connection with the sales and maintenance of the 
properties while under his control.’’ 

The evidence did not disclose that Van Senden had 
been disabled in any way from making his defense. 
In his lifetime he filed his sworn answer in the cause. 
The portion of that answer dealing with his alleged 
inability to make his defense says (H. 19. Par. 13) 
“that defendant is at this time unable to make any 
statement of the income and expenses of said property 
dur'ng the time he was the owner thereof.” Plain¬ 
tiffs proved the income by producing as a witness 
Van Senden’s own rent agent and the agent’s books 


of account on the subject. At the trial defendants 
below put in no testimony relating to repairs or 
other expenses. Two of the properties “required 
frequent repairs” (R. 31, F. IX); but the question 
was whether any actually were made. In fact de¬ 
fendants rested their case after putting in evidence 
a stipulation about the death of Van Senden’s 
attorney, Charles Poe, and Jones’ attorney, Law¬ 
rence Hufty, and the deed from Jones’ I wife to 
Van Senden, covering her dower; thus making out 
their case of utter helplessness to make a defence as 
claimed in the answer. Some two months later, how¬ 
ever, after the trial court had announced its finding in 
favor of the plaintiffs the defendants “ to j avoid a 
reference of the case to the auditor” were permitted 
by plaintiffs and the court to show the afiiount of 
taxes, water rents and commissions on rents which 
Van Senden had paid, items which just hs easily 
could have been proved at the trial. No coinmission 
to a real estate agent was paid on any of the three 
sales of properties that Van Senden got under the 
first execution. Deal, who purchased 816 H Street, 
negotiated directly with Van Senden. Simpson nego¬ 
tiated with Van Senden for the sale of 510 5th 
Street to Simpson’s wife; and Simpson negotiated 
with Van Senden for the sale of 916 4th Street 
to Cryer, who was Simpson’s rent collector. The 
court w r as not satisfied that Van Senden had made 
repairs. This is evidenced by the language of Find¬ 
ing IX relating to expenses paid by Van Senden that 
he paicP“whatever repairs were made, if any, and 
other costs, if any.” Therefore, with all conceivable 
expenses accounted for, it is clear that Vah Senden 



suffered no material injury by the inaction of Jones 
or these appellees. 

The following authorities are quoted on the subject 
of laches: 

Kquity—10 K. L. Section 153—Necessity of 
knowledge. 

Laches signifies not only an undue lapse of 
time, but also negligence in failing to act more 
promptly. It is therefore of the essence of laches 
that the party whose delay is in question shall 
have been blamable therefor in the contemplation 
of equity, and acccordinglv it must appear that 
he had knowledge, actual or imputable, of the 
facts, which should have prompted a choice either 
diligently to seek equitable relief or thereafter 
to be content with such remedies as a court of 
law might afford; or, if there was actual ig¬ 
norance, that it must have been without just 
excuse. Laches cannot be imputed to one who is 
innocently ignorant of his rights. This principle 
is applied with great frequency in cases of fraud 
or mistake, lapse of time in such cases being in 
equity no bar to relief until after the discovery 
of the fraud or mistake. However, it is only 
when the opposing party misleads or the facts 
are successfully concealed, or other reasons ren¬ 
der ignorance permissible, that laches is excused. 
See also Sections 143. 146. 149. 

Galliher v. Cadwell, 145 U. S. 368, at 372. 

And the question of laches turns not simply 
upon the number of years which have elapsed 
between the accruing of her rights, whatever 
they were, and her assertion of them, but also 
upon the nature and evidence of those rights, the 
changes in value, and other circumstances occur¬ 
ring during that lapse of years. The cases are 
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many in which this defense has been invoked and 
considered. It is true, that by reason | of their 
differences of fact no one case becomes jan exact 
precedent for another, yet a uniform principle 
pervades them all. They proceed on the assump¬ 
tion that the party to whom laches is imputed has 
knowledge of his rights, and an ample oppor¬ 
tunity to establish them in the proper forum; 
that by reason of his delay the adverse party has 
good reason to believe that the alleged rights 
are worthless, or have been abandoned; land that 
because of the change of condition or gelations 
during this period of delay, it would be an in¬ 
justice to the latter to permit him to now assert 
them * * * . 

Halstead v. Grinnan, 152 U. S. 416-4171 

* * * The length of time during which the party- 
neglects the assertion of his rights, which must 
pass in order to show laches, varies with the 
peculiar circumstances of each case, and is not, 
like the matter of limitations, subject to an arbi¬ 
trary rule. It is an equitable defense, controlled 
by equitable considerations, and the lapse of time 
must be so great, and the relations ot the de¬ 
fendant to the rights such, that it \Vould be 
inequitable to permit the plaintiff to now assert 
them. There must, of course, have beqn know¬ 
ledge on the part of the plaintiff of the existence 
of the rights, for there can be no laches in 
failing to assert rights of which a party is 
wholly ignorant, and whose existence he had no 
reason to apprehend * * *. 

Infants—Personal Disabilities—10 Rj. C. L. 
Sec. 150. 

Laches will not be imputed to a person while 
under any disability commonly recognized as a 
bar to the operation of the statute of limitations. 
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Hence, infancy constitutes with few exceptions a 
valid excuse for laches * * *. 

Felix v. Patrick, 145 U. S. 317, note. 

* * * As a general rule, laches will not be im¬ 
puted to an infant; and where several children 
seeking to set aside a purchase of lands by an 
administrator at his own sale, tile their bill within 
two years after the eldest has attained his ma¬ 
jority, their election is seasonably expressed • * *. 

If Jones was not properly chargeable with laches 
he possessed a cause of action against Van Senden 
up to the time of his death, and that cause of action 
survived to these plaintiffs. 

Sec. 31, (p. 321, Code) 

On the death of any person in whose favor 
- - * a right 0 f action may have accrued for 
any cause * * * said right of action shall survive 
in favor of * * " the legal representatives of the 
deceased * * *. 

And these appellees were not chargeable with laches 
because under the proviso of Section 341, p. 339, of 
the Code, the period of three years within which they 
had the right to file their suit after reaching twenty- 
one years of age had not expired. Both plaintiffs 
below were under twenty-one years of age when 
their cause of action accrued on the death of their 
father, October 12, 1923. The older of them w r as 
twenty-one years and nine months of age w'hen the 
suit was filed, and the younger was still under age. 
It is contended by appellants that the appellees 
reached their majority when they were eighteen years 
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of age, citing as authority Section 58, p. 147, of the 
Code, but this law is not applicable. 

The cause of action which survived to the plaintiffs 
below is properly maintainable by them as Adminis¬ 
tratrices. The trust created in Jones’ will hajd ceased 
at the time the administratrices were appointed, both 
then being over twenty-years of age. And tjhe court 
below had the right to allow the amendment of the 
bill under Equity Rule 2. 

On the subject of choses in action, under j Descent 
and Distribution, 18 C. J. 136, it is stated: 

“As a general rule the title to all elioses in 
action belonging to an intestate at the! time of 
his death vests, not in his heirs or distributees, 
but in his administrator, and actions to enforce 
or collect the same can be brought by hitn. * * * 
It follows as a general rule that debtors of an 
estate cannot discharge their liability to the ad¬ 
ministrator by payment to the heirs.” 

On the same subject, see 9 R. C. L. Sec. 1,16. 

As to right to money decree see Forrest y. Ward- 
man, 40 App. D. C. 520 at 531; Bradley v. Davidson, 
47 App. D. C. 266 at 281. 

The allowance of interest on the several principal 
items of the recovery was correct and in the discre¬ 
tion of the court. In Lincoln v. Claflin. 7 Wallace, 
132 at 139, it is stated: 

“It is possible that the court erred in its 
charge upon the subject of damages in directing 
the jury to add interest to the value of tAe goods. 
Interest is not allowable as a matter of law, ex¬ 
cept in cases of contract, or the unlawful deten¬ 
tion of money. In cases of tort its allowance as 
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damages rests in the discretion of the jury. But 
the error, if it be one, cannot be taken advantage 
of by the defendants, for they took no exception 
to the charge on that ground.” 

CONCLUSION. 

Therefore appellees claim that the trial court rightly 
reached the view that Van Senden’s conduct was 
fraudulent. It was right if the inadequacy of price 
“so great as to shock the conscience” was the only 
consideration. And it was right if it took the view 
that such inadequacy had accompanying it additional 
circumstances of unfairness. And the court was right 
also in holding that neither was Jones nor were these 
appellees chargeable with laches. In consequence 
the plaintiffs’ below were entitled to the relief prayed. 

Respectfully submitted, 

James Sherier, 

Attorney for Appellees. 




